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UNITED STATES DISTRICT COURT 
for the 

DISTRICT OF CONNECTICUT 



JOHN WESLEY RALLS 

V. 


STATE of CONNECTICUT 


H 

CIVIL No. _ 


PETITIONER'S MEMORANDUM OF LAW 
IN SUPPORT OF A FULL EVIDENTIARY 
HEARING UPON A FINDING OF INORDINATE 
DELAY IN ADJUDICATION OF DIRECT 
APPEAL, DENIAL OF E0.UAL PROTECTION 
OF THE LAW AND INEFFECTIVE A33ISTENCE 
‘ OF TRIAL COUNSEL 

V 

\ 

Petitioner vas arrested March 4, 1970, for alleged first degree murder, 

Nev Haveu S^erior Court Docket No. 16334. 

After a trial by Jury of twelve (12), Petitioner vas found guilty of 
second degree murder and subsequently sentenced to life in prison, on 
December 11, 1970. Notice of right to appeal vas filed December 11, 1970, 
veil within the twenty (20) days allotted by Connecticut Law. 

After arriving in prison, Petitioner filed with the Clerk of the New 
Haven Superior Court notice of right to have sentence reviewed on December 
22, 1970, well within the thirty (30) days allotted by Connecticut Law. 

Petitioner has been incarcerated without being able to post bail since 
BwunkKi March 4, 1970, a total of three (3) years, five ( 5 ) months and 
twenty-seven (27) days. Petitioner has been awaiting appeal since December 
18 , 1971, a total of one (l) year, eight (8) months and thirteen (x3) days 

I (see attached l). 

Mr. Anthony V. DeMayo, hereinafter referred to as TRIAL COUNSEL, on 
January l8, 1971, informed the Petitioner that appellate proceedings in 
Connecticut are very slow (see 2 attached). 

I Mr. John R. Williams, hereinafter referred to as APPEAL COUNSEL, on 
September 13, 1972, informed the Petitioner that appellate proceedings in 
Connecticut are very slow (see 3 attached). 

Petitioner was informed by APPEAL COUNSEL January 9, 1973, that the 
state had filed its appeal draft in his case (see 4 attached). 

I 
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Petitioner was informed by APPEAL C0UI3EL April 11, 1973 , that the 
trial Judge had filed and withdrew a partial eppeal draft finding (see 
5 attached). 

i Petitioner was informed by the review division of the Superior Court 
January 7» 1971> that he could not have his sentence reviewed because his 
appeal was still pending (see 6 attached). 

| HUAL COUNSEL for the Petitioner informed the Petitioner on September 
10, 1971/ that TRIAL COUNSEL could not withdraw from his case (see 7 
attached). 

Petitioner wrote to State Supreme Justice of the State Supreme Court 
John P. Cotter for assistence in relief.of TRIAL COUNSEL. He recieved no 
reply, however, shortly therafter he was taken to a hearing on motions for 
dismissal of TRIAL COUNSEL and appointment of APPEAL COUNSEL. The Superior 
Court Judge presiding over the hearing of the motions was Judge Otto H. 
LaMacchia. Hearings were held on October 28, 1971. 

TRIAL COUNSEL informed the Petitioner on June 2b, 1971 , that he was in 
receipt of the trial transcript (see 8 attached). 

As of October 18, 1971, TRIAL COUNSEL had filed a ten (10) page, fifty 
( 50 ) paragraph appeal draft from a four-hundred (400) page transcript (see 
1 , 3 and 9 attached). 

APPEAL COUNSEL was appointed October 18, 1971, on December 18, 1971, two 
(2) months later, he informed the Petitioner that he had filed a seven- 

I hundred ( 700 ) paragraph appeal draft (see 1 attached). 

IXiring Jury deliberation, November 1?, 1970, TRIAL COUNSEL left the 
court buildging and never returned. At Eigljt-fifteen O’clock (8:15 P.M.) 

P.M., November 1970, the trial Judge called out the Jury to admonish 
them for taking too much time. Petitioner was not represented by counsel. 

At Nine O'clock P.M. (9:00 P.M.) November lj r , 1970, the Jury came out for 
questions and Petitioner was introduced to Mr. McQuade by the trial Judge 
vho stated that Mr. McQuade was to stand instead of TRIAL COUNSEL. 

| APPEAL COUNSEL has stated that he finds TRIAL COUNSEL'S representation 
to have been ineffective (see 1 , 3 , 5, 10 , and 11 attached). 

I 1 APPEAL COUNSEL has included ineffectiveness of TRIAL COUNSEL in his appeal 

raft findings (see 1 and 10 attached). 
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PRAYER 

Petitioner respectfully prays that this Honorable Court will consider 
the findings in WAY V. CROUSE, 421 F.2d 145. (1970), where it vas stated that 
"delay in determination of Direct Appeal, 3S well as delay in adjudication 
of postconviction appeal, nay work denial of due process." and WEST v. STATE 
of LOUISIANA, 478 F.2d 1026 (l973)> where it was found that "lengthy delay in 
state proceedings, if unjustified, may itself be sufficient reason for waiving 
the exhaustion requirement, see DIXON v. FLORIDA, cir. 5 1968, 388 F.2d 424." 
and upon considering the above mentioned ruliggs weigh that two (2) months 
for Petitioner's counsel to file appeal briefs Juxtaposed with the state's 
taking over a year and the Judge still not having filed constitutes a long 
tine and/or denial of equal protection of the law. 

petitioner respectfully prays that this Honorable Court will further 
consider WAY v. CROUSE, where it was stated, "the question presented here is 

in what court should Petitioner seek vindication of his asserted Constitu- 

* 

Itional grievance. In our view, Way properly resorted to the Federal Court, 
which should not, without knowing the facts and circumstances of the eighteen 
month delay, have required him at this late date to comnense a completely new 
and indepenuent proceeding through the very courts which are responsible, on 
the face of the readings, for tfce very delay of which be complains." and 
WEST v. STATS OF LOUISIANA, where it was said, "if delay were the only consider 
ation, the proper course would be to remand the case to the district court for 
a hearing as to whether the delay was Justified." 

Petitioner respectfully prays that this Honorable Court will consider 
UNITED STATES v. SMITH, 4ll F.2d (6th cir. 1969) and find that the absence of 
Counsel during polling of the Jury was in violation of Petitioner's right to 
have counsel present at all stages of a criminal proceeding. 

Wherefore, Petitioner respectfully prays that this Honorable Court enter 

Rxxxxx 

Judgement granting Petitioner a FULL EVIDENTIARY HEARING or any relief that 
this Honorable Court deems Just and proper. 

Respectfully submitted, 

/rob/ J&//1 _ 

flohn Wesley Ralls 
In Propria Persona 
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UNITED STATES DISTRICT COUR T r; v'; -1 y - . 

J] 

DISTRICT OF CONNECTICUT „ c C_.6< 

U.i bi$Tei n ~ „ 

Hif'Tr*, .'!'' CQljO-r 

■ "’O.cotri 




JOHN MANSON, et al 


CIVIL NO. 


H 2»5 


ORDER TO SHOW CAUSE WHY A WRIT OF 
HABEAS CORPUS SHOULD NOT BE ISSUED 


Examination of this pro sc petition for writ of habeas 
corpus, read in the light of prior state proceedings by virtue 
of which petitioner is now held as a state prisoner, is open 
to the interpretation that he was denied his Constitutional 
rights at the trial at which he was convicted by reason of: 

1. incompetency of assigned counsel; and 

2. undue coercion of the jury by the presiding judge. 

The conduct challenged in these proceedings and the 

nature of the legal and factual issues lurking in this pro se 
petition persuade the court that it is desirable that further 
proceedings be conducted with the benefit of counsel to aid 
the petitioner. Accordingly, Morton Cohen is appointed to 
represent the petitioner in these proceedings, and he is 
hereby directed to promptly file an amended petition. Since 
the general nature of the issues already sufficiently appears, 
the further refinement by reason of amended petition need not 
delay framing of the issues for the purpose of proceeding 
expeditiously with this matter. It is, therefore. 












th*_a conyd 

Harshal, or his «. u P on «*■ «~- — _ 


, ^, so u pon the State's 

Corrections > an , . t j s 

i. - o'* 1973; ana it ts 

Haven County, on or be£ore October 23, 

£Urther rn that said dohn Hanson, Cosmissioner of 

ORDERED that said J or be£ore October 29, 

ttons file with this court on or 
Corrections, aUeg ations of said petition. 

1Q7 , a written return to the alleges 

a onts to the return to meet any 

I It u understood that amendments 

-1„ raised will be readily 
substantive issues subsequently rats 

granted. And it is farther be 

I ORDERED that the petitioner, 

. . distrlc t until further order of thi 
retained within this distric 


court. 


Dated at Hartford, Connecticut, this J_L- 


October, 1973. 


,u ' 


Chief Judge 


‘AJ 


XJL. i/J 


,o | H-P'* 


II / / <*—• 

i * / • 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


JOHN 'WESLEY RALLS, 

Petitioner 


JOHN MANSCN, et. al, 
Respondents 


CIVIL MO. H-205 


DECEMBER 19, 1973 


AMENDED PETITION FOR TOIT OF 
HABEAS CORPUS 


.EGAL CLINIC 
IK UNIVERSITY 
CONNECTICUT 
HOOL OF LAW 

Irealcr Hartford 
Campus ^ 
West Hartford, 
mnecticut 06117 


Now comes the Petitioner, JOHN WESLEY RALLS, and petitions this 
court for a writ of habeas corpus pursuant to 23 U.S.C. #2241, upon the 
following facts: 

1. Petitioner is currently incarcerated at the Connecticut 
Correctional Institution at Somers, Connecticut where he is serving a 
sentence of life imprisonment pursuant to conviction on November 17, 3970, 
for murder in the second degree after jury triar in Connecticut Superior 
Court (at New Haven). 

2. Petitioner's trial was conducted in violation of his richos 
under the Fifth, Sixth ar.d Fourteenth Amendments to the United States 
Constitution, in the following respects: 

A. Petitioner was denied the effe'iive assistance of counsel 
at critical stages of the proceedings against him. 

i. At trial, petitioner's attorney, Anthony DeMayo, 
was not present at proceedings conducted after the jury commenced deliber¬ 
ations and prior to verdict. During such proceedings the court three 
• times delivered special instructions to the jury, once in the absence of 
Any counsel for petitioner and twice in the presence of a substitute ~ 
counsel unfamiliar with the case. [See excerpt of trial transcript, set] ] 


rA 
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forth and attached hereto as App enoix A]. Petitioner at no time 
waived tne presence of DeMayo at such proceedings. 

ii. Although petitioner was charged with murder in the 
\ first degree, DeMayo did not confer vdth petitioner about the case until 
') the day of the trial, shortly before the actual proceedings commenced. 

/ DeMayo did not speak with possible defense witnesses, nor otherwise 

investigate petitioner's case prior to trial. At trial, DeMayo presented 


no defense in petitioner's behalf. 


v / 
*'( 


XV. 




B. The Court's instructions to the jury applied improper 
pressure on the jury to agree on a unanimous decision in denial of due 
process of law. [Sec excerpt of trial transcript, set forth and 

attached hereto as Appendix 3]. 

i. The jury began its deliberations at approximately 

2:15 p.m. on November 17, 1970. At approximately 5:00 p.m. on that date, 

the court recalled the jury and without any indication by the jury that 

its deliberations were deadlocked, instructed the jury as follows. 

I cannot allow you to leave before I ha/c some 
sort of veraics . 

You could readily see, if somebody got sick 
overnight, I would have to declare a mis¬ 
trial, and this case would have to start all 
over again. It would be an impossibility. 

[Trans, p. 3A7. Emphasis added.] 

ii. Petitioner was not represented by counsel when this 
instruction was given to the jury, and therefore, no objection was made 


to it. 


C. Statements made by petitioner at the time of his arrest 


were improperly admitted for consideration by the jury, in denial of due 
process of law. [See excerpt of trial transcript, set forth and attached 
hereto as Appendix C.] 

i. At the trial, Malcolm E. McHenry, a Hamden police 
officer, testified concerning statements made by petitioner at the time 
of his arrest. McHenry first stated that at approximately 500 p.m. cn 
the day of petitioner's arrest, he (McHenry) had informed petitioner of 




% 

% I 
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l.is right to remain silent and his right to the assistance of counsel. 

Ac no time did McHenry in any way indicate that petitioner wivied these 
rights at this time. Nevertheless, a statement made by petitioner at 
this time was admitted into evidence. 

ii. McHenry further testified, over defense counsel's 
overruled objection, as to alibi statements made by petitioner at 
approximately 6:30 p.m. on the day of petitioner's arrest. These 
statements were admitted even though McHenry testified that he did not 
readvise petitioner of his constitutional rights prior to recommencing 
interrogation of petitioner. Nor did McHenry in any way indicate that 
petitioner had at this time or previously waived his right to remain 
silent or to the assistance of counsel. 

iii. The prosecution subsequently produced evidence 
casting doubt on the truth of petitioner'3 alibi statements. 

Petitioner at no time testified, nor was any evidence presented by 
petitioner concerning such alibi. 

D. The jury was improperly informed of petitioner’s prior 
arrests, in denial of due process of law. [See excerpt of trial trans¬ 
cript, set forth and attached hereto as Appendix D]. 

i. At trial, James E. McDonald of the Connecticut 
State Police Department testified concerning a latent fingerprint 
obtained at the scene of the crime. In so testifying, McDonald compared 
this fingerprint with a fingerprint of petitioner contained on a 

"... fingerprint card of JOHN RALLS which was on fil- at the Bureau of 
Identification ..." and also on file at the "central Bureau for all 
the criminal arrest records in the State of Connecticut." 

ii. A motion for a mistrial on the grounds of irremediable 
prejudice to petitioner was denied by the Court. The fingerprint card 
was itself admitted into evidence and examined by the jury. Petitioner 


at no'time testified, nor was any evidence of petitioner's character 
or prior arrest record presented. 
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3. On December 30, 1970, petitioner gave notice, through counsel, 
of his intent to appeal his conviction to the Connecticut Supre-e 

Court. 

U. Petitioner’s appeal has, as of this date, yet to be decided by 
the Connecticut Supreme Court and will not be decided for months, 
possibly years. 

5. Petitioner’s failure to exhaust state remedies does not fore¬ 
close the jurisdiction of the Court since such remedies are ineffective 
to protect his rights. 

k. The failure of the Connecticut Supreme Court to adjudicate 
the merits of petitioner’s appeal in the three years since such appeal 
was initiated is a direct result, of existing Connecticut appellate 
procedures and has denied petitioner an effective state forum in which 
*o vindicate his rights. 

B. Petitioner ha 3 not waived his right to challenge the 

delay in adjudicating his appeal. 

i. Of the three year delay in deciding petitioner’s 

appeal only thirteen months are attributable to extensions granted by 
appellate counsel, with the remaining time the normal and expected resu. 

of Connecticut appellate procedures. 

ii. Petitioner is not bound by extensions of time agreed 

to by his appellate counsel since: 

^ (a) Petitioner was unaware of such extensions and 

>atall times encouraged counsel to hast an his appeal. 

(b) Such extensions were a necessary result of 

existing Connecticut appellate procedures. % 

(c) Appellate counsel's willingness to grant such 

extensions constituted ineffective assistance of counsel. 



V 
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(d) Such counsel was appointed by the state, and 
his actions therefore constitute d state action in denial of due process 

of law. 

Because of the foregoing facts, petitioner is being restrained of 
his liberty by the respondent in violation of the Constitution of the 
United States, and he therefore prays that the writ be granted and 

an order be entered discharging him from custody. 

Respectfully submitted, 

THE PETITIONER 

MORTON P. COHEN 


DAVID 3. GOLUB 
Attorneys for Petitioner 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


JOHN LESLEY RALLS 


JOHN HANSON, Commissioner 
of Corrections, State of 
Connecticut 


CIVIL NO 


. H-205 


ORDER 

Counsel in this habeas corpus proceeding have agreed 
to dispense with the taking of oral evidence at a hearing 
and instead to submit this case for decision upon the plead¬ 
ings, brief, stipulations, affidavits, and exhibits sub¬ 
mitted by counsel. Accordingly, it is hereby 

ORDERED that all affidavits and exhibits submitted on 
behalf of the petitioner, and all stipulations betv?een counsel, 
be filed in this Court no later than January 25, 1974; 

AND IT IS FURTHER ORDERED that briefs on behalf of the^ 
petitioner, and all affidavits and exhibits submitted on be¬ 
half of the respondent, be filed in this Court no later than 
February 8, 1974; 

AND IT IS FURTHER ORDERED that briefs on behalf of the 
respondent be filed in this Court no later than February 15, 


1974. 


Dated at Hartford, Connecticut, this 11th day of 


January, 1974. 


1/f. 

M. Joseph blmnenfcld 

Chief Judge 
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FILED 

UNITED STATES DISTRICT COURT 
DISTRICT 07 iS^SCftriTrN ? J . 


^l** 3 *K 

O.S.9i5”ri-5T COURT 
H4KTF0:t&. COHN. 


CIVIL NO. H-205 


JOHN Y7ESLEY RALLS 

v. . 

JOHN R. HANSON, Commissioner 
of Corrections of the State 
of Connecticut 


MEMORANDUM OF DECISION 

•petitioner was convicted of murder in the second decree 
on November 17, 1970, after a jury trial in Connecticut 
Superior Court at New Haven. On December 11, 1970, he was 
sentenced to a term of life imprisonment. He is presently in 
carceratod at the Connecticut Correctional Institution at 
Somers. He seeks a writ of habeas corpus in this Court, 
claiming that his right's* under the Fifth, Sixth and 1-ourtecnlh 
Amendments of the United States Constitution were denied durin; 
his trial in state court, before the merits of his substantive 
claims may be assessed, however, it must be determined whether 
28 U.S.C. § 2254(b), which requires state prisoners to exhaust 
available state court remedies before applying for federal 

habeas corpus, bars this Court from considering petitioner's 

* * 

claims. ' ' ' 

. * . * 

I. EXHAUSTION OF STATE REMEDIES 

A. Petitioner's Direct Appeal 
The chronology of the petitioner's direct appeal in tne 
state courts is not in dispute. Petitioner's trial counsel, 
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%% 







Motion For Extension of Time uaiea 
December 6 f .. 


96 
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a Public Defender for New Haven County, was originally^ap- 
pointed to represent petitioner on appeal. On December 30, 
1970 the Public Defender filed a notice of appeal of the 

* . y n 

petitioner's conviction in New Haven Superior Court. On 
August 19, 1971,~ 7 the Public Defender filed a request for a 
finding and a draft finding," 7 as.required by Sections 629 and 
630 of the Connecticut Practice Book. The petitioner subse¬ 
quently sought a change of counsel, and on October 28, 1971, 
the Public Defender was granted permission to withdraw as 

petitioner's appellate counsel and a Special Public Dcfcndei 

4/ 

was appointed to represent the petitioner.- On November 3, 

• • 

1971, the Special Public Defender moved for and received per¬ 
mission to file an amended draft finding.*" On December 15, 

s? 

1971, the Special Public Defender filed an amended draft 
finding, and on Januar^* 3, 1972, he filed an amended request 
for a finding." 7 Thereafter the State's Attorney moved for 


I? - - 

“ petitioner's Exhibit 4, "Notice of Appeal." 

“ 7 A portion of the transcript, containing the testimony at the 
trial, was completed-on March 22, 1971, and sent to the Public 
Defender. The remainder of the transcript, containing ne 
dire, was completed by June 16, 1971. Affidavit of Joan E. 
Puglluco, court reporter for Superior Court at New Haven, 
dated January 24, 1974. 

"^Petitioner's Exhibit 11, "Request For A Draft Finding." 


4/ 


See Petitioner's Exhibit 2(c), Superior Court Docket *16334. 


5/ 


Id. 


6/ 


TH 
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and received numerous extensions of time in which to file its 

7 / 

draft counterfinding," required by Section 631 of the^Prac- 

• • 

tice Book. The draft counterfinding was ultimately filed on 

January 5, 1973."^ The trial judge filed his finding, requirec 

9/ 

by Sections 634-635 of the Practice Book, on March 12, 1973. 
Both the Special Public Defender and the State's Attorney 
immediately moved to correct the trial judge's finding, pur¬ 
suant to Section 636 of the Practice Book, and the trial judge 

10 / 

filed a corrected finding on May 2, 1973. The Special 

Public Defender filed assignments of error,.required by Scc- 

11 / 

tion 612 of the Practice Book, on May 29, 1973. The record 
in the case finally went to the printer in June of 1973. The 
printed record was sent to the Connecticut Supreme Court and 
the parties on October 31, 1973.— An appendix to the record, 
which the Special Public Defender sent to the printer in July 


“See Petitioner’s Exhibit 2(c), (d) , Superior Court Docket 
#16334. * 


See Petitioner 


's Exhibit 2(e), Superior Court Docket #16334, 


10 / 

•Id. 


Respondent's Exhibit 1. 
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of 1973, is being printed at the present time. Thus, 
almost three and one-half years after the petitioner's’notice 
of appeal was filed, briefs have still not been printed or 
filed with the Connecticut Supreme Court, nor has a date been 
set for argument before the Connecticut Supreme Court on 

14/ 

petitioner's direct appeal of his state court conviction. 


* B. Inordinate Delay and the Absence of Effective 
Available State Corrective Process 

Under 28 U.S.C. § 2254(b) _. 

The Judicial Code, 28 U.S.C. § 2254, provides as 
follows: 

"(b) An application for a writ of habeas 
corpus in behalf of a person in custody pur¬ 
suant to the judgment of a State court shall not 
be granted unless it appears that the applicant 
has exhausted the remedies available in the 
courts of the S^hte, or that there is either an 
absence of available State corrective process 
or the existence of circumstances rendering such 
process ineffective to protect the rights of the 
prisoner." 

This provision has generally been construed to fore¬ 
close issuance by a federal court of a writ of habeas corpus 
until the petitioner has presented his claims to the state 

courts and received a decision in his case: 

% 

"It has been settled since Ex parte Rovall , 

117 U.S. 2A1 (1886), that a state prisoner must 
normally exhaust available state judicial remedies 
before a federal covirt will entertain his peti¬ 
tion for habeas corpus. . . • We have consistently 
adhered to this federal policy, for ''t would be 


See Affidavit of William J. Mack, president, William J. 

Mack Company, printing firm, dated January 25, 1974. 

14/ , 

The Connecticut Supreme Court does not hear oral argument 
during July, August and Seotombor. Thus, the petitioi.ci covle 
not be heard on his direct appeal until some time during t .,2 
October 1974 Term of the Connecticut Supreme Court,at tnc 








APPEAL COUNSEL has included ineffectiveness of TRIAL COUNSEL in his appeal 
Iraft findings (see 1 and 10 attached). 
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unseemly In cur dual system of government for a 

federal district court to upset a state cour , j 

conviction without an opportunity to the state 

courts to correct a constitutional violation. 

finrr v. Burford , 339 U.S. 200, 204 (1950) .... j 

tHcrd v. Connor . 404 U.S. 270, 275 (1971). As long as the 

■petitioner fairly presents his claims to the state courts, 

it is of no consequence that the claims are dismissed for 

failure to comply with state procedural requirements: "The 

state courts need not have decided the merits of the claims 

raised by the applicant in the state courts in order for him 

to be considered to have exhausted his state court remedies." 

United States ex rel. Meadows v . State of New York , 426 F.2d I 

1176, 1179 n.l (2d Cir. 1970), cert, denied 401 U.S. 941 

(1971). See Uawklns v. Robinson , 367 F.Supp. 102a, 1029 I 

(D. Conn. 1973). llowevir, the petitioner must have presented I 

to the state courts the same claims which he subsequently urges 

upon the federal habeas court. Picard v. Con nor, stffiXa, 404 

U.S. at 276. 

It is well established that the exhaustion requirement 
of 28 U.S.C. S 2254 is not Jurisdictional: it does not restrict 
the power of the federal court to grant relief in appropriate 
I oases, rnv v. Kola .‘ 372 U.S. 391, 420 (1963); United St ates 
.v ml. Crahem v. Maneusl . 457 F.2d 463, 468 (2d Cir. 1972). 
Rather, the exhaustion requirement is grounded in flexible 
considerations of comity, "a doctrine which teaches that one 
.. court should defer action on causes properly within its juris- 
• diction until the courts of another sovereignty with concurrent 


N 








/Mohn Wesley Ralls 
L ' / In Propria Persona 


powers, and already cognizant of the litigation, have had an 
opportunity to pass upon the matter," Darr v. Burfo _rd, 339 
U.S. 200, 204 (1950), quoted in Fay v. Noia> suora, 372 U.S. 
at 420. Indeed, the broad scope of federal habeas corpus 
indicates that federal courts must place primary emphasis on 
the redress of constitutional deprivations rather than on def¬ 
erence to the state judicial machinery: "Although in form 
the Great Writ is simply a mode of procedure, its history is 
inextricably intertwined with the growth of fundamental rights 
j of personal liberty. For its function has been to provide a 
prompt hnd efficacious remedy for whatever society deems to be 
intolerable restraints. Its root principle is that in a 
civilized society, government must always be accountable to 
the judiciary for a mah's imprisonment: if the imprisonment 
cannot be shown to conform with the fundamental requirements 
of law, the individual is entitled to his immediate release." 
Fav y, Noia , supra, 372 U.S. at 401-402'. As the Supreme Court 
recently declared, in Hensley v. Munici pal Court, 411 U.S. 

345, 349-350 (1973): 

"While the 'rhetoric celebrating habeas ^ 

• corpus has changed little over the centuries, 
it is nevertheless true that the functions of 
the writ have undergone dramatic change. Our 
recent decisions have reasoned from the premise 
that habeas corpus is not 'a static, narrow, 
formalistic remedy,' Jones_v i _Cun^^ 
at 243, but one which must retain the ab ^ lL ^ 
to cut through barriers of form and P™ cc ^rn 
mazes.' Harris; v. Nelson, 394 U.S. 286, 291 
(1969). See Frank v. Manaum , 237 U.S. 309, 

(1915) (Holmes, J., dissenting). The very 
nature of the writ denands that it be adminis¬ 
tered with the initiative and flexibility 


U. 













essential to insure that miscarriages of justice 
within its reach are surfaced and corrected. 

Harris v. Nelson , sunra , at 291. * 

Thus, we have consistently rejected inter¬ 
pretations of the habeas corpus statute that 
would suffocate the writ in stifling formalisms 
or hobble its effectiveness with the manacles of 
arcane and scholastic procedural requirements. 

The demand for speed, flexibility, and simplicity 
is clearly evident in our decisions concerning 
the exhaustion doctrine, Fav v. Noijt, 372 U.S. 391 ^ 
(1963); Brown v. Allen , 344 U.S. 443 (1953) .... 
(Footnote omitted). 

Thus, the exhaustion doctrine "is a judicially crafted 


r.btrument which reflects a careful balance between important 
interests of federalism and the need to preserve the writ of 
habeas corpus as a 'swift and imperative remedy in all cases 
of illegal restraint or confinement.'" Braden v. , , 3 0 i h 
Judicial Circuit Court of Kentucky , 410 U.S. 484, 490 (1973). 
Accordingly, the Supreme Court has noted that "once the fed¬ 
eral claim has been fairly presented to the state courts, the 
exhaustion requirement is satisfied." Picard v. Conno r, 
supra , 404 U.S. 270, 275 (1971). The exhaustion requirement 

. does not erect insuperable or successive 
barriers to the invocation of federal habeas 
corpus. [It] is merely an accommodation of our 
federal system designed to give the State an ^ 
initial 'opportunity to pass upon and correct 
alleged violations of its prisoners federa 
.. rights. Fav v. Koia , 372 U.S. 391, 438 (1963). 

Wilwordin? v. Swenson , 404 U.S. 249, 250 (1971). 

The federal Courts of Appeals have recognized that 
excessive delays in state court proceedings in which a defend¬ 
ant claims that his conviction was obtained in violation of 
his constitutional rights may deny the defendant due process 










r 


of law and justify a federal court in proceeding to the r.crits 

« 

of a habeas corpus petition. In the leading ease, Smith 
state of Kansas , 356 F.2d 654 (10th Clr. 1966)', cert, den ied 
389 U.S. 871 (1967), the petitioner had pleaded guilty in 
April.1964, to state charges of second degree burglary and 
grand larceny. In September, 1964, claiming that his guilty 
plea had been coerced, Smith filed a motion for relief under 
the Kansas post-conviction statute. In March, 1965, the 
motion was denied. Smith filed a notice of appeal and the 
trial court appointed the same attorney to represent Smith on 
his appeal. Smith objected to the appointment of the attorney, 
and the attorney filed a motion to withdraw. While that 
| motion was under consideration, Smith filed a petition for 
I writ of habeas corpus in federal district court. The petition 
I was dismissed on the ground that Smith had failed to exhaust 
I his pending state remedy. Smith then appealed the denial of 
I federal habeas corpus, and in December, 1965, while his appeal 
I was pending before the Court of Appeals for the Tenth Circuit, 
an order was filed in the state court sustaining the trial 
1 attorney's motion to.withdraw from the post-conviction pro- 
I ceeding and appointing another attorney to represent Smith. 

1 At approximately the same time the record on appeal from the 
1 state trial court was docketed in the Kansas Supreme Court. 

I Thus, at the time the Court of Appeals for the Tenth Circuit 
issued its decision, more than one year had elapsed since 
' Smith had filed his motion for post-eonvietion relief and he 
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had still not been able to present his arguments to the Kansas 

i 

Supreme Court. Over the objection that Smith had failed to 
exhaust his pending state court remedy, the Court of Appeals 
declared: 

"The federal courts have the inescapable duty 
to entertain a solid claim of an unconstitutional 
restraint by a state under color of its law, and 
jurisdiction is not defeated by anything which 
may occur in the state proceedings. See Fay v. 

Noia, supra, 372 U.S. 426, 83 S.Ct. 822; Townsend 
V. Sain, 372 U.S. 293, 83 S.Ct. 745, 9 L.Ed.2d 
770; Chase v. Page, 10 Cir., 343 F.2d 167, 171. 
Consistently with these inexorable principles we 
have recognized that inordinate delay in the 
adjudication of an asserted post-conviction 
remedy may very well work a denial of due process 
cognizable in the federal court. See Kelly v. 

Crouse, 10 Cir., 352 F.2d 506." 

356 F.2d at 656. The Court of Appeals then reversed and re¬ 
manded the case to the trial court "with directions to take 
such steps as it deems necessary to secure petitioner's right 
to a prompt hearing on his claim of unconstitutional restraint, j 
Id. at 657. See also Jones v. Crouse , 360 F.2d 157 (10th Cir. 
1966) (eighteen-month delay in appeal from denial of motion 
for post-conviction relief); Dixon v. State of Florida, 388 
p,2d 424 (5th Cir. 1968) (twenty-month delay in post-convictionj 
proceedings); St. Jutes v. Beto , 462 F.2d 1365 (5th Cir. 1972) 
(twenty-seven month delay in state habeas corpus proceedings); 
United States ex rel. Senk v. Brierley, 471 F.2d 657 (3rd Cir. 


1973) (three and one-half year delay in post-conviction pro¬ 
ceedings). Cf. Tramel v. Idaho , 459 F.2d 57 (10th Cir. 1972); 
ft pyrin Ids v, Walnwricht , 460 F .2d 1026 (5th Cir.), cert, denie d 
7,09 U.S. 950 (1972); Rivera v. Concepcion , 469 F.2d 17 (1st 
Cir. 1972). As the court stated in Dixon v. Flori da, supra, 


\C 


% % 


% 
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the day of petitioner's arrest, ne v"cneiuv/ ‘— 
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I 

388 F.2d at 426, "We must ever be sensitive both to the bastes 
and to the nuances of judicial federal-state congruency. Ihe . 
concept of federal-state comity involves mutuality of respon- I 
sibilitics, and an unacted upon responsibility can relieve one 
comity partner from continuous deference. Moreover, the wait 
for action on the writ must not be so exhausting as to frus¬ 
trate its purpose. Patience is a virtue in the accommodation 

1 process of our federalism, but it is not inexhaustible." 

The principle is not limited to collateral proceedings 
in state courts. In Wav v. Crouse , 421 F.2d 145, 146-147 

(10th Cir. 1970), the court stated: j 

"Just as a delay in the adjudication of a post- j 

conviction appeal may work a denial of due t 

process, so may a like delay in the determination | 

of a direct appeal. The question presented here 
is in what court' should petitioner seek vindica 
tion of his asserted constitutional grievance. 

In our view, Way properly resorted to the fedc.nl 
court, which should not, without knowing, the facts 
and circumstances of the eighteen-month delay, ; 

have required him at this late date to commence j 

I a completely new and independent proceeding throu 

1 the very courts which are responsible, on the face 

| of the^leadings, for the very delay of which he 

| complains." j 

I see also TV,,ic v. Cady . 430 F.2d 637 (7th Cir. 1970 )(seventeen- 
| month delay in direct appeal); Odsen v. lloore. *45 ?.2d 806 
(1st Cir. 1971) (thirty-four-month delay in direct appeal. 
"(w)e confess to a sense of the absurd in saying to one vho 
| without success has for nearly three years tried to spur both 
his court-appointed counsel and, apparently, the courts to 
| action, that he must persevere in perpetuity before he can 
I complain of failure to a federal court." 445 F.2d at 807). 
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Where federal courts have determined that the delays 
experienced by a federal habeas corpus petitioner in t\ie state 
courts have been excessive and unjustified, they have found 
the state corrective process'"ineffective to protect the rights 
of the prisoner," 28 U.S.C. § 2254(b), and have proceeded to 
the merits of the petition. Where they have further found 
that the petitioner's conviction was obtained in violation of 
his constitutional rights, they have granted the writ. In 
i 1|nttcd states ox rcl. .Tohnson v. Rundlc. 286 F.Supp. 765 (E.D. 
Pa. 1968), the petitioner had suffered a delay of nineteen j 
months in post-conviction proceedings following a conviction 
I for rape in state court. With respect to the exhaustion doc¬ 
trine, the court stated: j 

fi "Of course*,* the theoretical premise assumes I 

|| that the states will allow the individual to j 

|| present his claims without overly burdensome j 

|| procedural snarls and to render decisions on them J 

}! with reasonable dispatch. If the state docs no 

act so, then the effect of the exhaustion ) 

| • doctrine' would be 'to shield an invasion of the i 

| citizen's constitutional rights.' Y*,, j 

| Hutcheson, 323.F.2d 597, 601 (C.A. 4, 1963). j 

J 286 F.Supp. at 767. The court found that the delay was "so 

1 inordinate as to justify our proceeding to consider the 

1 merits." Id. Concluding, further, that petitioner's confes- 

1 sion had been involuntary and that its introduction into evi- 

! dence at petitioner’s trial had deprived him of due process 

I of law, the court granted the writ of habeas corpus. Sec also 

J wst v. State of Louisiana , 478 F.2d 1026 (5th Cir. 4973) 

i (seven-month delay in state habeas corpus proceedings); 


o 
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I 

Korean v. State of Tennessee , 298 F.Supp. 581 (E.D. Term. 19^9) 

:(nineteen-month delay in state post-conviction proceedings). 

Cf. United States ex rel. Unrner v. Hurdle , 279 F.Supp. 1013 
(E.D. Pa. 1967); United States ex rel. Car ter v. Corr-.onwcalth, 
330 F.Supp. 593 (E.D. Pa. 1971); Allen v. Leeke, 328 F.Supp. 

292 (D. S C. 1971). 

These principles have also been applied by fcdcial 
courts in this Circuit. In United States ex r el. Luster?.no_v_^ 
pros , 260 F.Supp. 13 (S.D. N.Y. 1966), the petitioner had ap¬ 
plied for federal habeas corpus in February, 1965, alleging that 
unlawfully seized evidence had been used against him, contrary 
to Mann v. Ohio , 367 U.S. 643 (1961), and that admissions to 
a police officer had bean improperly introduced into evidence. 

I The district court dcnd«ed the petition without a hearing on 

! I • • 

r • 

1 the grounds that there were state remedies available to the 
petitioner. In March,1966, "[proceeding with the intermittent 
assistance of unpaid counsel," the petitioner managed to file 
I a state petition for corara nobis. In June, 1966, the state 
court ruled that the Hapn issue was unavailable for failure 
to raise it at trial, but that a hearing should be held on the 
issue of the admissions to the police officer. The hearing 
I was scheduled for September, 1966, but apparently was delayed 
I further. The petitioner again sought federal habeas corpus. 

I The court said: 

"The foregoing chronology is enough to demonstrate 
!; that this court should move with all reasonable 

j! speed to hear at least petitioner's assertions 

I* unde'- Kapp v. Ohio. This would be so even if 
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nothing but the passage of time touched the 
decision of [the federal district court] almost 
tvjo years ago. For it is clear that there are 
sharp limits to the sacrifices men must make upon 
the altar of comity. In cases of muah briefer 
delay, it has been 'recognized that inordinate 
delay in the adjudication of an asserted post¬ 
conviction remedy may very well work a denial ^ 
of due process cognizable in the federal court. 

Smith v. State of Kansas, 356 F.2d 654, 656 
(iOth Cir. 1966)." > 

260 F.Supp. at 15-16. The court ordered that a hearing be 
held on petitioner's claims within four weeks. In a Supple¬ 
mental Memorandum and Order, the court noted that on the eve 
of the scheduled hearing, the state had conceded the validity 
of petitioner's claims under Mann v. Ohio . The court there¬ 
upon granted the writ, noting that "[p]roperly administered, 
the rule barring federal habeas corpus until adequate state 
remedies have been exhausted implements cherished values of 
our federal system. T^e rule withers to a grisly ritual when 
it is employed for nothing more than delay in the vindication 
of constitutional rights." Id. at 17. See also U nited Stat es 
ex rel. Crnhnm v. Hancnsi . sunra. Cf. United States ex rel ^ 
williams v. LaVallee, UZ1 F.2d 1006,' 1015 n.18 (2d Cir. 1973); 
.United States ex rel. Mill v. Deepen , 268 F.Supp. 580 (S.D. 

N.Y. 1967); United States ex rel. Goodman v. Kehl, 456 F.2d 

863 (2d Cir. 1972). 

C. The Delay In The Instant Case 
Whether the delay in the direct appeal in any particulai J 
case has been excessive and unjustified will depend, or course, 
I upon the specific circumstances presented. On their face the 












Chief Judge 
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Connecticut appellate procedures do not appear to provide for 
an inordinately lengthy process. An appeal must be filed 
within twenty days from the date of judgment, which in a 
criminal case is the date sentence is pronounced in open 
court.— 7 The party appealing must file with his appeal a 
request for a finding and a draft finding containing a state¬ 
ment of what each party offered evidence to prove, the 
questions of law and,to test rulings on evidence, the specific 
portion of the trial record which disclosed the context in 
which the ruling was made. 7 Ten days after the request for 
finding and draft finding are filed, the appellee must file 
a draft countcrfinding.-' Both the draft finding and the 

draft counterfinding must make appropriate references to the 

18/ 

pages of the transcript of the trial. Thereafter the trial 

court must file its finding within two weeks, "unless it is 
unable to do so, in which case it shall file it at the earliest 
practicable tine ."—'' Corrections to the court's finding must 
be filed "as soon as practicable." Within ten days from 


V 




15 / " . , , ftl 

Connecticut Practice Book § 601. 

% 

^Connecticut Practice Book §§ 613, 614, 629, 63u. 

^Connecticut Practice Book §§ 615, 631. . • 

Connecticut Practice Book §§ 613, 614, 615, 629, 630, 631, 
641. 

^Connecticut Practice Book §§ 618, 634. 

20 / 

Connecticut Practice Book §§ 626, 636. 

k #\ 
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the filing of the finding, the appellant nust file his assipn- 

21 / 

ments of error.— When the assignments of error are filed, 


the record of the case is complete and is docketed with the 

22 / 

Connecticut Supreme Court. The appellant must then file 


his brief within forty-five days, the appellee's brief is due 


thirty days thereafter, and a reply brief may be filed within 

23/ 

the next twenty days. Thus, if all of these steps ure 


taken in time, one hundred forty-nine days are alloted to 


counsel for' preparation of the record and briefs. After the 

24/ 


briefs are filed, the case is assigned for oral argument. 

While the appellate procedures theoretically provide 


for a final determination of a direct appeal within approxi¬ 


mately six months, the procedure apparently works very differ¬ 
ently in practice. Tha petitioner has submitted statistical 
tables representing the timetable of review of the seventy 
criminal appeals decided by the Connecticut Supreme Court 


between November 4, 1970, and December 18, 1973. The tables 


are not controverted or challenged by the state. The dat. 


Connecticut Practice Book § 612, 


ft-] 

Connecticut Practice Book § 683. 


Connecticut Practice Book § 724. 


_ 

Connecticut Practice Book § 711. 
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indicate that during the three years covered by the tables, 
no criminal appeal taken by a defendant has received final 
determination by the Connecticut Supreme Court in less than 
thirteen months after a notice of appeal was filed.— More¬ 
over, less than ten per cent of the criminal appeals by defend¬ 
ants decided during the three-year period were decided in less 
than eighteen months.- 7 Slightly more than half the appeals 
were decided in eighteen to thirty months, and almost forty 
per cent of the appeals were pending more than thirty months 
before final decision.” The average length of time for a * 
criminal appeal by a defendant was approximately thirty 
months.— 7 By contrast, the average time for adjudication of 
an appeal in New Jersey during 1971-72 was 15.3 months.' ] 

In the federal system, during fiscal year 1973, the average 
time for an appeal from filing of notice of appeal in the 
lower court to final disposition was 8.8 months; in the Second 
Circuit, 6.1 months; in the District of Colombia Circuit, 


See Table I to Petitioner's Brief. 

I ^See Appendix B to Table I to Petitioner’s Brief. 


zo/ , * . r 

See Table I to Petitioner s Brxet. 

“Annual Report o£ tho Administrative Director o£ the Courts 
of the State of New Jersey, pp. 8-9 flJ/J;. 
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which had the longest period for processing of appeals, 13.5 
v 30/ 

months.— * 

The affidavits and statistical material submitted by 

the petitioner indicate some of the factors contributing to 
the extraordinary delays experienced by criminal defendants in 


The amount of time required for the processing of an appeal 
in the federal system may be seen from the following table: 


Circuit 


Fxling of Notice 
of Appeal in 
Lower Court to 
Filing of Complete 
Record in Ann. Court" 


Filing Com¬ 
plete Record 
to Disposition** 


Total 

13.5 

5.3 

6.1 

10.2 

7.2 

6.4 

9.7 
13.4 

7.0 

9.6 

8.6 

8.8 


^Administrative Office of the United States Court, Annual 
Report of the Director 1973, at p. A-7, Table B5. 

^Administrative Office of the United States Courts, Management 
Statistics for United States Courts 1973, at p. f. 


D.C. 

1.8 • 

. 11.7 

1 

0.2 

5.1 

2 

1.3 

** 

4.8 

3 

1.3 * 

8.9 

4 

. 1.4 

5.8 

5 

1.5 

. * 4.9 

6 

, 2.7 

7.0 

7 

2.3 

11.1 

8 

2.5 

’ 4.5 

9 • 

2.3 

7.3 

10 

2.3 

6.3 

Average 

1.8 

. 7.0 










during July, August and September, inus, tnc 

not be heard on his direct appeal until some time outing i 

October 1974 Term of the Connecticut Supreme Court,at the 
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the Connecticut appellate process. Court reporters arc 

scheduled to work in the state courts from 10:00 a.m. to 

5:00 p.m. Tuesday through Friday. Preparation of transciipts 

must therefore be done at night, on weekends, o: on Mondays. 

As a consequence, trial transcripts, which must be completed 

before draft findings and draft counterfindings can be sub- 

31/ 

mitted, regularly take several months to complete. Ihere 

arc further delays of several months while the draft findings 

32/ 

are being drawn up by attorneys for the appellants. Once 

the draft findings are filed, there are generally further 
delays of several months before the State's Attorneys prepare 
and file their draft counterfindings. Then the trial judges 
must find time amid the welter of ongoing court business to 

3 

draw up their findings'gin all of their cases being appealed/ 


317 

Affidavit of Joan E. Pagliuco, supra note 2. 

32/ 

The petitioner's statistics indicate that in approximately 
287, of the criminal appeals, draft findings were filed up to 
two months after notice of appeal was filed; in almost a5.. of 
the appeals, draft findings were filed between three and seven 
months after notice of appeal was filed; in the remainder of 
the appeals, one third of the total number of appeals, draft 
findings were filed eight months or more after notice of appeal 
was filed. See Table V to Petitioner's Brief. Former Caier. 
Justice Maltbie states that the granting of extensions or time 
for the filing of requests for findings and draft findings is 
"the general rule." Maltbie, Appellate Procedu re in t l) £ 
Supreme Court of Errors of Connecticut 156 (2d ed. 195/). 



The Petitioner's statistics indicate that in less than 227. 
of the criminal appeals, findings were filed up to two months 
after the draft findings were filed; in half of the appeals, 
findings were filed three to seven months after the draft md- 
inps were filed; in the remaining 287. of the appeals, findings 
were filed eight months or more after the draft findings were 
filed. See Table VI to Petitioner's Brief. ^ 
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Apparently Connecticut is the only jurisdiction in the nation 

34/ 

to require this time-consuming preparation of a finding. 

The delay suffered by the petition'"* in this case is 
not extraordinary. That does not make it any more justifiable. 
It is evident from the foregoing that criminal defendants 
appealing their convictions in the courts of Connecticut ex¬ 
perience, as a rule, very lengthy delays in the appellate 


3A7- , 

Petitioner's Brief, p. 6; Table IV to Petitioner's Brief. 

The "finding" does not have any intrinsic value. If the 
purpose of the finding is specification of the issues raised- 
on appeal, sec Maltbic, suora note 30, at 157, there is no 
reason why that purpose cannot be adequately served by the 
procedure utilized in other jurisdictions involving submission 
of briefs by the parties along with a stipulated record con¬ 
sisting of those portions of the record below which reveal the 
exact situation in which the issue being appealed arose and 
was ruled upon. The transcript of what occurred upon the trial 
is the underlying and basic record in any event, Whenever a 
"finding" is challenged the court is required to go to that 
record anyway. 

The Connecticut judiciary apparently has its own doubts 
as to the utility of the "finding" in the state appellate 
process. In recently proposed changes to the appellate rules, 
the number of situations in which a finding will be required 
may be substantially reduced. The proposed rules provide that 
in a jury case there will be no finding, nor will an appendix 
be required, except under the following circumstances: 

‘ "If in the course of a case tried to the 
jury an issue is presented which requires a decision 
by the trial judge, a party adversely affected by 
any such decision may request a finding of fact as 
to that issue for appeal in accordance with the 
procedure for an appeal in a court case." 

"Proposed Changes in Appellate Rules: Appeals in Jury Cases," 
35 Conn. L.J. 2B (November 13, 1973). This is apparently 
designed to cover a situation where something relevant to a 
case occurred de hors the record, c.g., outside communication 
.with a juror during the course of a trial. See ge nerally , 
Clark, Judicial Reform in Connecticut , 5 Conn. L. Rev. 1 (197.;). 


r 
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proccr.s. The preparation of the record by counsel and the 

trial court,which the rules contemplate shall be complcteo in 

fifty-four days, generally takes four to six times that amount 

of time. And, regrettably, this processing of a record by 

proliferating a finding into it does not serve its vaunted 

purpose of framing the issues more correctly. See note 3A, 

SU pra . In actual operation the "finding" is redundant. 

Indeed, the. data indicate that a state prisoner sentenced to 

a relatively short prison term is effectively deprived of any 

direct appeal whatsoever, since he will very likely complete. 

35/ 

his sentence before his case is reviewed. 

The three and one-half year period during which the 
direct appeal in the instant case has been pending, although 
somewhat longer than the average, is by no means unique among 
Connecticut cases. Nevertheless, this delay in adjudicating 
the petitioner’s rights is clearly inordinate and excessive: 
it certainly offends the "limits to the sacrifices men must 
make upon the altar of comity." Unif^ states e * 

Lusterino v. Pros, supra, 260 F.Supp. at 16. As the United 


/ 

The United States Supreme Court has taken note of such a 
situation: 

"Arguably ... if the prisoner could ir-uke out a 
showing that, because of the time factor, his 
otherwise adequate state remedy wou^d be inade¬ 
quate, a federal court might entertain his habeas 
corpuj application immediately, under 5 22j4(1>) s 
language relating to 'the existence of circum- 
stances rendering such (state) process ineffective 
to protect the right of the prisoner. But we 
need not reach that issue here. 

Preiser v. Rodrigues, All U.S. 475, 497 (1973). 



kC 










- 21 - 


States Supreme Court declared in Bartons v. United Sta tes^ j75 | 
U.s. 52, 54 (1963), "Where state procedural snarls or obstacles} 
preclude an effective state remedy against unconstitutional 
convictions, federal courts have no other choice but to grant 
relief in the collateral proceedings." Cf. Hunt v. harden, 
M aryland Penitentiary , 335 F.2d 936, 940-941 (4th Cir. 1964). 

The state argues that this Court should not proceed to 
the merits of petitioner's claims because he has other avail¬ 
able state remedies, i.c. , state habeas corpus, Conn. Gen. 
Stats. § 52-466, and motion to set aside the judgment for lack 
of diligence in defending the appeal, Connecticut Practice 
Book § 696. 

The petitioner is not required, as a matter of law, to 
seek collateral state remedies while his direct appeal is 
pending. As noted above, "once the federal claim has been 
fairly presented to the state courts, the exhaustion require¬ 
ment is satisfied." Picard v. Connor , supra , 404 U.S. 270, 

275 (1971). The Supreme Court stated in Wilwording v. Swenson . 
supra , 404 U.S. 250: 

"Petitioners pre not required to file 'repetitious 
applications' in the state courts. Brown v. Allen, 

344 U.S. 443, 449 n.3 (1953). Nor does the mere 
possibility of success in additional proceedings 
bar federal relief. Roberts v. 1 aVallce , 389 
40, 42-43 (1967); Coleman v. Maxwell , 351 F.2d 285, 

286 (CA6 1965). 

And our own Court of Appeals has held, "Under the traditional 
concepts of exhaustion only one opportunity through proper 
channels need be afforded a state to pass upon a question 
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before the [federal! habeas court should look at the merits." 


United States ex rel. W einstein v. Fa_v, 333 F.2d 815, £19 


(2d Cir. 1964). Having fairly presented his claims to the 


state courts by taking the route of a direct appeal, petition* 


vas not required to pursue alternate state avenues of relief 


at the same time. 


Moreover, the collateral remedies cited by the state 


appear to be Illusory. While some forms of relief may be 


available to a defendant while his direct appeal is pending,- 


thc clear rule in Connecticut is that state habeas corpus . 


■'cannot be utilised as a substitute tor an appeal of the orig- 


inal action, or for a writ of error, or for a petition for a 
new trial. Tn re Mon . 59 Conn. 372. 386. 20 A. 662. It may 


not be employed to rcvTcw irregularities or errors of procedure 


or questions as to the sufficiency of evidence, Porell V -i 


Warden. 113 Conn. 339. 362. 155 A. 221 . . . Wo . iculcw icx 


v. Cummings , 163 Conn. 626, 628 (1956).’ See United Statos _e; 


nowo-ris v. Monscr, 267 F.Supp. 826, 829 (D. Conn. 1965). 


af f d 360 F.2d 199 (2d Cir. 1966). An exception has been 


carved out of this rule for prisoners presenting federal 

_ % 


I 


-A state prisoner may petition for a "™ c «‘ al 5 °" 2 ^5 0 firOUnd 
of newly discovered evidence, Conn. Gen. Stats. S . 

while his direct appeal is pending. portch u. :^ .162 Co,n. 
1R 00541 The petition for a new trial is not available to | 
petitioner In the instant ease: he does not claim to have | 
found new evidence, and in any event petitions for a no tr 
must be brought within three years of the date of the jud„ 
j ment complained of, Conn. Gen. Stats. § 52-W. 










constitutional claims who have not taken a direc t anneal. 

"We hold, therefore, that a petitioner may »• 
collaterally raise federal constitutional 
claims in a habeas corpus pnceeding even 
though he has f ailed to anneal his federal 
constitutional claims directly to us if he 
alleges and proves, by a fair preponderance 
of the evidence, facts which will establish 
that he did not deliberately bypass the 
orderly procedure of a direct appeal." 

Vena v. Warden , 154 Conn. 363, 366-367 (1966) (emphasis added) 
Since petitioner’s direct appeal is still pending, it is evi¬ 
dent that state habeas corpus would not lie. Because petitioner 
hrs presented his claims on direct appeal, the Vena doctrine 

is not applicable to his case. 

The motion to set aside the judgment under § 696 of the 
Practice Book may be granted "[i)f a party shall fail to de¬ 
fend against an nppcal-jpr writ of error with proper dili¬ 
gence. . . Theoretically the motion might be used by a 

defendant whose direct appeal was being delayed, or ignored, 

bv the state. In practice, however, the motion has rarely been 

37/ 

granted on behalf of a defendant in a criminal appeal: there 

do not appear to be any reported decisions in which it has 

been granted to set aside the judgment of a defendant convictcc 

* % 

in Superior Court. Furthermore, the only grounds upon which 
the petitioner could claim lack of diligence on the part of 


37/ 

A survey of the reported cases reveals only two instances 
in which the motion has been granted against the state, StaL o 
v. Fcnstcr, 151 Conn. 729 (1963), and State v. Stanley, 157 
Conn. 625 (1969), but in both of these cases the appeals were 
£rom the Circuit Court and the judgments had been affirmed by 
the Appellate Division of the Circuit Court. 
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the state would be in regard to the eleven extensions of tirr.e 

moved for and received by the State's Attorney for the filing 

of the counterfinding, which extended the appeal from January 

3, 1972, to January 5, 1973. The extensions of tine, which 

may be granted under § 665 of the Practice Book for good 

•38/ 

cause shown," were all ordered by the trial judge." In 
State v. Ward , 134 Conn. 81 (1947), where the trial court had 
j granted several extensions of time for the filing of the 
requests for findings, the counterfinding, and the assignments 
of error, the Connecticut Supreme Court stated: 

"The various extensions of time granted by the 
trial court for filing appeal papers were made 
under provisions of the rules of court authorizing 
such action 'for good cause shown.' l?e must, m 
considering th?s motion, r egard the extensions as. 
properlv granted, and as al l naners wore fil ed 
within the fir or. 1 -ro d in them we cannot, consi der 
the fa ilure'bv the defendants to file then earlier 
in determining whether tiicv have prosecuted tnc 
appeals with reasonable di) igencc." 


38 / 

Petitioner's appellate counsel did not object to these ex¬ 
tensions because the State's Attorney on the case had com¬ 
plained "that he was overworked, that he was receiving insuf¬ 
ficient help, that he was then working nights and taking work 
home on weekends." Moreover, the appellate counsel had sev¬ 
eral times objected to the granting of extensions of time m 
Connecticut appeals, and "these motions for time extensions 
had nevertheless been summarily granted. Thus the] felt that 
such opposition would be futile, and would serve no purpose 
other than to irritate [the State's Attorney] who could not, 
without additional assistance, move the case along more 
quickly." Affidavit of John R. Williams, counsel for John 

I Wesley Ralls in his apoeal to the Connecticut Supreme Court, 
dated January 25, 1974*. In view of "the general rule allowing 
extensions of time, see note 30 snore , it is highly unlikely 
chat objections to the granting of extensions of time ^or 
filing papers would have been sustained. 
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134 Conn, at 83-84 (emphasis added). Certainly a habeas 

i 

corpus petitioner cannot be required to pursue state remedies 

where such efforts will be futile. United States ex rol. 

Hughes v. HcMann . 405 F.2d 773, 775-776 (2d Cir. 196S); Perry 

. Blacklodge , 453 F.2d 856, 857 (4th Cir. 1971), cert, gran to: 

42 U.S.L.W. 3226 (Oct. 15, 1973). Cf. Roberts v . LnVallce , 

39/ 

389 U.S. 40, 42-43 (1967). 

Finally, the fact that the petitioner’s appellate 
counsel did not object to the extensions of time requested by 
the State's Attorney between January 3, 1972, and January 5, 
1973,“^ does not vitiate the delay experienced by the 


The state relies upon R oberron v. Robinson , Civil No. l.-li-O 
(D. Conn. November 9, 1973), for the proposition that 5 6 f ‘o of 
the Practice Rook is air adequate state remedy available to the 
petitioner. In Roberson the petitioner sought federal habeas 
corpus, claiming that his direct appeals from his two state 
court convictions had been pending more than tv:o years and th.-t 
the state had not yet even filed countorfindings in tne cases. 
Judge Clarie dismissed the petition for failure to exhaust 
state remedies, noting that "Section 696 of the Connecticut 
Practice Book provides the petitioner with a plain, speedy, 
and efficient state court remedy." Id. at p. 7. When Roberson 
returneo to the Connecticut Supreme Court and filed a motion 
to set aside the judgment pursuant to § 696 of the Practice 
Book, Judge Clarie's faith in the Connecticut appellate process 
was unfulfilled. At oral argument on the notion on January 2, 
1974, the State's Attorney stated that the counterfinding on 
the first conviction was being typed and would be filed within 
a few days, lie also stated that the counterfinding on the 
second conviction was far from completion. Affidavit of John 
R. VJilliams, appellate counsel for Jasper Roberson, dated Aoril 
5, 1974. The Connecticut Supreme Court granted the motion as 
to the first conviction unl ess the state filed its c puntj?r^ 
finding on or befo re January 22, 197A , and denied the i«.Ocion j 
as to the second conviction. State v. Roberson (Conn. Sup. Ct.: 
January 2, 1974), 35 Conn. L.J. 8 (January 15, 1974). j 


See note 3^ supra . 
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petitioner. The petitioner contends that ’.'e was unaware of 

such extensions of time and that he would have objected had 

41/ 

he been aware of them: at any rate, in the absence of 

purposeful procrastination on the part of the petitioner and 
his attorney, dilatoriness of petitioner's counsel in his 
direct appear will not preclude the federal court from con¬ 
sidering the merits of a habeas corpus petition, Odscn v._ 

Moore , supra , any more than will delay in the availability of 
the trial transcript, United Stater, ex rcl. Johnson v. Rundl e, 
supra , 286 F.Supp. at 768, or delay occasioned by withdrawal, 
of a defendant's original appellate attorney, Smith v. State, 
of Kansas , sunra , 356 F.2d at 656, or delay resulting from the 
presence of other cases on the docket of the appellate comt, 
Morr.an v. State of Tennessee , supra t 298 F.Supp. at 583. As 
the court said in United States ex rcl. Johnson v. Rundle , 
supra , regarding the unavailability of the trial transcript, 
for approximately ten months: "This docs not excuse the state ; 
delay. It merely shifts the onus from the state judiciary to 
another arm of the state. And it is the entire state system 
that we look to in determining whether there has been inor¬ 
dinate delay." 286 F.Supp. at 768. 

In view of the foregoing, it is evident that the state 
|court remedies are "ineffective to protect the rights of the 
{petitioner)," 28 U.S.C. § 225A(b), and that this Court should 


aT7 


Affidavit of John Y’esley Ralls, dated January 23, 197A. 
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proceed to a consideration of the merits of his petition. To 
do otherwise "might well invite the reproach that it is the 

f 

prisoner rather than the state remedy that is being exhausted," 
United States ex rel. Kling v. LnVallce, 306 F.2d 199, 203 


(2d Cir. 1962) (concurring opinion), quoted in United States 
ex rel. Graham v. Hancusi , supra , 457 F.2d at 467, and in 
United States ex rel. Williams v. LnVallee, supra, 487 F.2d 


at 1015 n.18. This determination to proceed to the merits of 

the petition docs not reward dilatoriness of counsel or offer 

the federal habeas courts as a substitute for the Connecticut 

direct appeal process. The petitioner has languished in prison 

for almost three and one-half years without having his claims 

ruled upon by any court, and the end, in the state courts, is 

not yet in sight: tho.^e is no indication whatsoever in the 

record that his appellate counsel has sought delay for its own 

sake or that petitioner has simply sought to circumvent the 

state appellate process. Compare United States ex rel. Wilson 

v. Rowe , 454 F.2d 585 (7th Cir. 1971), cert, denied 403 U.S. 

909 (1972). It is evident that substantial numbers of 

Connecticut defendants are experiencing protracted delays in 

the direct appeals of their state convictions. The state has 

42/ 

important interests at stake in the exhaustion doctrine, . 


"As applied in our earlier decisions, the 
doctrine 

'preserves the role of the state courts 
in the application and enforcement of 
federal law. Early federal intervention 


Vb 














I 


' - 28 - \ ‘ 

i . 

but these interests are ill-served when they are vindicated 

at the expense of the rights of individuals. Each petition 

« 

for a writ of habeas corpus nust of course be reviewed inde¬ 
pendently by the federal district court. "Delay that would 
be 'inordinate' in Kansas may be reasonable and unavoidable 
in Philadelphia." United States ex rel. O'Hnlloran v 
260 F.Supp. 840 (E.D. Pa. 1966). If a substantial period of 
time has elapsed since the notice of appeal was filed and the 
Connecticut Supreme Court has not rendered a decision xn the 
petitioner's case, a number of factors roust be assessed in 
order to determine whether the delay in the particular case 
has been excessive and unjustified, including: the length of 
the trial and of the trial transcript, delays in completion 
of the transcript, the number and complexity of the issues 

T 

\w * s 

42/ continued 

w.in state criminal proceedings would 
tend to remove federal questions from 
the state courts, isolate those courts 
from constitutional issues, and thereby 
remove their understanding of and hos¬ 
pitality to federally protected interests. 

Second, lthe doctrine] preserves orderly 
administration of state judicial business, 
preventing the interruption of state ad- 
‘ judication by federal habeas proceedings. 

It is important that petitioners reach 
state appellate courts, which can develop 
• • and correct errors of state and federal 

law and most effectively supervise^and 
impose uniformity on trial courts. 

Note, Developments in the Law-Federal Habeas 
Corpus, 83 llarv L Rev 1038, 1094 (1970)." 

Braden v. 30th Tndie inl Circuit Court o f Kentucky, cunra, 410 
U.S. at 490-491. 
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raised on appeal by the defendant, the number and length of 

extensions of time granted to the defendant's coxmscl or to 

« 

the State's Attorney for the filing of appeals papers, and the 
failure of the defendant's counsel or the State's Attorney to 
process the appeal with due diligence, VThile the court must 
weigh each of these factors as appropriate, it is expected 
that federal habeas petitions evidencing state appellate de¬ 
lays of eighteen months or more without a final determination 
by the Connecticut Supreme Court will be reviewed with partic¬ 
ular scrutiny in order to insure that the rights of state 
defendants in criminal appeals are not unconstitutionally 
impaired. United States ex rcl. Lusterino v. Pros , s upra ; 
United States ex rcl. Johnson v. Rumllo , sunrn ; V?av v• Crouse , 
supra ; Doxie v. Cady , sunra . Sec Note , De velopments in' the 
Lav?- -Federal Habeas Corpus , .83 Harvard L. Rev. 1038, 1098 
(1970). To the extent that this policy heightens the respon¬ 
sibility of state trial judges to be less disposed to grant 
numerous extensions of time to attorneys for the filing of 
appeals papers, and sharpens the responsibility of appellate 

counsel and State's Attorneys to treat criminal appeals with 

i 

dispatch, the interests of justice will be that much better 

served. Implementation of the proposed changes in the 

A3 / 

Connecticut appellate rules, reducing the time-consuming 
preparation of the "finding," may go a long way toward reme¬ 
dying a situation which is at best depressing and at worst 
intolerable. 


See note 34, supra . 













5*3 



\ 


-so¬ 


il. PETITIONER'S SUBSTANTIVE CLAIMS 


^Tie petitioner claims that his constitutional riches 


were denied at his trial in several respects: (1) that the 


iury v;as improperly informed of his prior arrests; (2) that 


the trial judge's instruction^ to the jury applied improper 


pressure on the jury to agree to a verdict; (3) that statements 


made by the petitioner at the time of his arrest were improp¬ 


erly admitted for consideration by the jury; (A) that he v;as 


denied effective assistance of counsel before and during his 


trial; and (5) that unconsented-to substitution of defense 


counsel during the jury deliberations and the rendering of the 


verdict denied him the effective assistance of counsel, be¬ 


cause of the Court's conclusions regarding the first two 


claims urged by the petitioner, it is unnecessary to consider 

AA/ 

the remaining claims. 


A. Evidence Of Petitioner's Prior Arrests 


During the state's case in chief, v?hile the State's 


Attorney was conducting his direct examination of Sergeant 


James E. McDonald of % the Connecticut State Police Department 


Bureau of Identification, the following.occurred: 




*4^4 / 

The parties agreed to dispense with the taking of oral uvi- | 
dence at a hearing and instead to submit this case for decisic.. 
upon the pleadings, briefs, stipulations, affidavits, anc. ex- ; 
Mbits submitted by counsel. These materials were to oc sub¬ 
mitted in accordance with a schedule contained in an Order of 
this Court dated January 11, 197A. The parties subsequently 








* 
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A 4/ continued 

agreed to extend this schedule by two weeks. The petitioner 
submitted an extensive brief covering the exhaustion question 
and the issues on the merits. However, after obtaining an 
additional extension of tine for the filing of its brief due 
to the complexity of the issues involved," the respondent has 
limited its arguments to the issue of exhaustion of state 
remedies and has "respectfully declined" to discuss the sub¬ 
stantive constitutional issues raised by the petition. 
Resoondcnt’s claim that the issues "should remain before the 
Connecticut Supreme Court" notwithstanding, this Court would 
clearly not be justified in acceding to still more delay in 
the consideration of petitioner's claim, and therefore it now 
proceeds to the substantive issues. 


v» 
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Q Showing, you this fingerprint card, 

Sergeant, can you tell ir.e whose fingerprint 
card that is? * 

A- This is a fingerprint card of .John 
Ralls, which was on file at the Bureau of 
Identification, also C.S.P.I. 227299. 

Q What is the C.S.P. number? 

A It is a central bureau for all the 
criminal arrest records in the State of 
Connecticut. 

45/ 

• Q All right.— 

At that point the trial judge spoke to the jury regarding 
Sgt. McDonald’s testimony: 

THE COURT: Just a moment. I ought to 

caution this jury at this particular time, 
that whatever it was, it might have been just 
a minor matter. I don't know the extent of 
it. It doesn' t‘'affect this case, nor is it 
introduced for that purpose. 46 / 

The defendant's counsel then asked that the jury be excused, 
and in the absence of the jury requested a mistrial. The 
trial judge denied the motion, stating: 

I 

As I say, I think I could duly caution the jury 
on it. I don't feel it is grounds enough for 
me, at this point, to declare a mistrial, but I 
think it is dangerously real close to it. 47/ 

When the .mendbers of the jury returned, the trial judge again 


45/ 


Transcript, p. 82, 


46/ 


Id. 


47/ 


Transcript, p. 83, 


V& 
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spoke to then about Sgt. McDonald's testimony: 

I want to caution the jury again, that I 
don't know what the extent it covers, whether 
it might have been an application for employ¬ 
ment. You are not to give it any more weight 
than that. This man is being tried here on 
this case only. 48/ 

The fingerprint card was then marked and received into evi¬ 
dence as a State's exhibit. 

It is evident that, as a result of this exchange, the 
fact.that the petitioner had a record of prior arrests was 
before the jury. If there was any doubt in the mind of any 
member of the jury as to the petitioner's prior record, it was 
certainly dispelled by the fingerprint card itself. On the 
front side of the card the name, race, and sex of the petition., 
are listed and the petitioner's fingerprints and signature 
appear. On the reverse side of the card, a white sheet of 
paper covered the central area, but three printed items were 
apparent. At the top left corner of the card was the 
following: "Connecticut State Police, Hartford 1, Conn." 

At the top right corner of the card appeared, "STATE BUREAU of 
IDENTIFICATION." At. the bottom of the card, just below the 
white sheet covering the central portion of the card, was the 

statement, "Please furnish all additional criminal history ( 

49/ 

and police record on separate sheet." The jury was surely 


Transcript, p. 84. 


Exhibit 1 to Petitioner's Brief (emphasis added). 
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led to the conclusion that the white sheet over the central 
portion of the card covered entries indicating petitioner's 
"criminal history and police record." The petitioner did not 
testify at the trial, nor did he otherwise put his character 

in evidence. 

The courts have long recognized that proof of other 

I crimes committed by a defendant may prejudice the defendant 

with the members of the jury and deny him a fair trial. As 

the Supreme Court stated more than eighty years ago: 

"P oof of [other crimes committed by the 
‘ defendants) only tended to prejudice the 
defendants with the jurors, to draw their 
minds away from the real issue, and to produce 
the impression that they were wretches whose 
lives were of no real value to the community, 
and who were not entitled to the full benefit 
of the rules prescribed by law for the tiia 
of human beings charged with crime involving 
punishment of dc^ath." 

nnvd v. United States , 142 U.S. 450, 458 (1892). In MlcheUtm 
v. United States , 335 U.S. 469 (1948), the Court made it clear 
that unless the defendant himself opens up the issue of his 
character, the prosecution is absolutely prohibited from 
introducing any evidence on the subject. Thus, as a general 

rule, the lav; • 

% 

I "simply closes the whole matter of character,^ 

I disposition and reputation on the prosecution s 

1 case-in-chief. The state may not show defend- 

1 ant's prior trouble with the law, specific 

criminal acts, or ill name among his neighbors, 

1 even though such facts might logically be per¬ 

suasive that he is by propensity a probable 
perpetrator of the crime. The inquiry is not 
rejected because character is irrelevant; on 
the contrary, it is said to weigh too much with 
* the jury and to so overpersuade them as to 


no 


i 










% 


- 34 - - 


prejudge one with a bad general record and deny j 

him a fair onoortunity to defend easiest a * 

particular charge, 'ine overriding policy of 
excluding such evidence, despite its admitted ^ 
probative value, is the practical experience 
that its disallowance tends to prevent .confusion 
of issues, unfair surprise and undue prejudice." 

Id . at 475-476 (footnotes omitted). 

The Court of Appeals for the Second Circuit has recently 

had occasion to discuss this issue in a case very similar to 

the instant case. In United States v. Harrinaton , 490 F.2d 

487 (2d Cir. 1973), the prosecution had attempted to bolster 

the testimony of a government witness who had failed to mnl.e 

an in-court identification of the defendant by having the 

witness duplicate, before the jury, an identification from 

"mug shot" photographs which he had previously made out of 

court. After objection by counsel for the defendant, and an 

ordered alteration of ‘the photographs by the trial judge, all 

in full view of the jury, the photographs were admitted into 

evidence. 

The Court of Appeals succinctly summarized the issues 

and the applicable law: 

"An examination of the issue proceeds from 
the recognition of a basic tenet of our criminal 
law. If, at his trial, a defendant does not take 
the witness stand in his own defense, or if he 
has not himself been responsible for causing the 
jury to be informed about his previous convictions, 
he is entitled to have the existence of any prior- 
criminal record concealed from the jury. The 
defendant's right to this protection is so well 
understood that discussion of it is unnecessary. 
However, this protection may be lost by unexpected 
trial occurrences such as occurred here when the 
prosecution sought to salvage an identification 
by confronting its witness with appellant's photo¬ 
graphs. That the introduction of photographs of 


H\ 
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a defendant nay well be equivalent to the 
introduction of direct evidence of a prior criminal 
conviction bar. been articulated in a number of 
recent opinions which have recognized that the 
introduction of certain photographs nay result 
in getting before, the jury the fact that the 
defendant has a prior record, and so has deprived 
the defendant of his right to a fair trial.' 

490 F.2d at 490. Relying primarily upon Reed v. United 

States, 376 F.2d 226 (7th Cir. 1967), United States v. Har man, 

349 F.2d 316 (4th Cir. 1965), and Barnes v. United States , 

365 F.2d 509 (D.C. Cir. 1966), the court specified three 

conditions which must exist if the introduction of "mug shot" 

type photographs is not to deny a defendant a fair trial: 

"1. The Government must have a demonstrable 
need to introduce the photographs; and 

2. The photographs themselves, if shown to 
the jury, ir^ist not imply that the defend¬ 
ant has a prior criminal record; and 

3. The manner of introduction at trial must 
be such that it does not draw particular- 
attention to the source or implications 
of the photographs." 

Un ited States v. Farrington , supra , 490 F.2d at 494. Looking 
at the facts of the case before it, the court concluded that 
the failure of the government witness to make the in-court 
identification provided a "demonstrable need" to introduce the 
photographs. With respect to the second condition, the court 


stated: 


"In this regard, it is helpful to recall Judge 
Leventhal's discussion in Barnes that the 
•double-shot' picture produces a 'natural, per¬ 
haps automatic' inference of prior encounters 
with the police and that crude and inartful 
masking of these pictures heightens, rather than 
diminishes, their significance to the jury. 365 
F.2d at 510-511. The photographs herein were 
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'masked,* but in a grossly incompetent fashion. 

Without basins our resolution of appellant's 
'snug shot' contention on the second clement of 
the test we propose, we think that the preferable 
course of action when mug shots are to be intro¬ 
duced would be to produce photographic 'duplicates 
of the mug shots. These copies would lack any 
incriminating indicia--i.e., inscriptions or 
identification numbers, and they could also avoid 
use of the juxtaposed full face and profile photo¬ 
graphic display normlly associated with 'mug 
shots. 

490 F.2d at 495. Finally, the court noted that the entire 
discussion regarding the photographs Jtook place in full view 
of the jury, and that when the trial judge ordered the court 
clerk to mask the pictures, "the jury's attention by this time 
was undoubtedly riveted on them." Tj3. (footnote omitted). 

The court therefore concluded that the defendant had been 
denied a fair trial and reversed and remanded for a new trial. 

It is irrelevant, of course, whether the jury is led 
to believe that the defendant has a prior arrest record by 
the improper introduction of "mug shot" photographs or of a 
State Police Bureau of Identification fingerprint card. 
Applying the three conditions governing the introduction of 
such items set forth in Harrington , it is evident at the out¬ 
set that there was no "demonstrable need" for the introduction 

% 

of the Bureau of Identification fingerprint card in the con¬ 
dition and manner in which it was introduced at the trial. If 

the State was seeking to show that latent prints found during 

% . 

the course of police investigation in the case compared 

favorably with those of the defendant, it could easily have. 

• 

had the defendant's fingerprints taken on a plain white sheet 

HV 












of paper. If the State was seeking to demonstrate that 


Sergeant McDonald had himself compared the latent prints with 


those of the petitioner on the Bureau of Identification 


card,—'^ it was obligated to cover the entire card or to make 


duplicates of the petitioner's fingerprints, as suggested in 


Harrington, sunra , 490 F.2d at 495, and to insure that its 


direct examination of its own witness would not indicate that 


the defendant had a prior arrest record. There were no cir¬ 


cumstances at the trial similar to the failure of identifica¬ 


tion by the government witness which occurred in Harringto n. 


With respect to the second condition noted in IliULViUZi 


it is clear beyond doubt that the fingerprint card implied 


that the defendant had a prior criminal record. Both the 


testimony of Sergeant ‘McDonald regarding the "C.S.P. number, 


and the printed material on the reverse side of the card 


indicated ineluctably that the defendant had a prior arrest 


record. Finally, with respect to the third' Harringto n con¬ 


dition, the manner in which the fingerprint card was intro¬ 


duced at trial drew even more attention to the implications of 


the card than had the introduction of the photographs in 
Harrington . At the petitioner's trial the judge's first 


cautionary instruction to the jury emphasized that the 


defendant had a prior record, "whatever it was" and despite 
the fact that "it might have been just a minor matter." VHien 


Transcript, p. 83. 
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the defendant's counsel then asked that the jury be excused, 
the issue of the prior record became even more prominent. 

Finally, the trial judge emphasized the prior .record again j 
by giving the jury a second cautionary instruction. It would 
strain credulity to the breaking point to believe that the 
judge's weak and belated disclaimer, "I don't know what the I 
extent it covers, whether it might have been an application 
for employment," had any real effect on the jury's perceptions. 
"The naive assumption that prejudicial effects can be overcome 
by instructions to the jury . . ., all practicing lawyers kno.-j 
to be unmitigated fiction." KruTcwitch v. United States, 335 
U.S. 440, 453 (1949) (Jackson, J., concurring). j 

The cases relied upon by the Court of Appeals in j 

Harrington support the‘'conclusion that the petitioner in the 
instant case was denied a fair trial. In Barnes v. H n l i_ed 1 
States , suora , the government introduced two photographs of j 
the defendant in an attempt to bolster the testimony of one ofl 
its witnesses. The first photograph was a "full-length snap¬ 
shot of an ordinary nature," but the second was "a typical 

'mug shot' from a police department 'rogues gallery."' 365 j 

% . I 

F.2d at 510. The numbers on the mug shot were covered with j 

adhesive tape and the writing on the back was covered by I 

paper. The defendant's counsel objected to the introduction 

I of the pictures, and, although he allowed the pictures to be 
admitted, the trial judge told the jury that he was reluctant 
. to allow them to take the pictures into the jury room for rear 










; 
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that one of them might inadvertently remove the paper covering 
on the back of the mug shot. The Court of Appeals sMted, 

"It is well-settled law that the criminal record of a defend¬ 
ant may not he introduced into evidence at trial unless the 
defendant takes the stand or otherwise places his character 
in issue. A photograph which on its face reveals the existenc^ 
of such a criminal record is likewise inadmissible when the 
defendant's character has not been placed in issue." Id., at 
510 (footnotes omitted). As the court in Harrington noted, 
Names apparently turned on two considerations: that the 
introduction of the mug shot was unnecessary, in view of the 
introduction of the "snapshot of ordinary nature," and that 
the method of introduction of the photograph and the covering: 
on the mug shot itself.^cmphasizcd the implications of the 
photograph: 

"The rudimentary tape cover placed over the 
prison numbers on the photograph, and over the 
notations on the reverse side, neither disguised 
the nature of the picture nor avoided the prcjucice. 

If anything, by emphasizing that something was 
being hidden, the steps taken here to disguise the 
nature of the picture may well have heightened the 
importance of the picture and the prejudice in the 
minds of the jury." 

Id . at 511. * 

Similarly, in United States v. barman , supra, where 

(unaltered mug shots were introduced at trial, the court stated: 

"Since Harman did not testify or put his character 
in issue, of course, any evidence of a previous 
conviction would have been inadmissible. Tnir. 
case does not come within any exception to this 
general rule. Particularly in whiskey cases, 
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evidence of previous convictions is highly 
detrimental to a defendant's chances of ac¬ 
quittal. This is especially true when the ' 
defendant does not testify. In this case, as 
to defendant's failure to testify, the District 
Judge charged the jury fully and fairly. It is 
doubtful that anything the judge rhight have 
said could have removed the prejudice created 
by the introduction of these pictures, but in 
his charge, the District Judge did not mention 
them at all. It is our conclusion that the 
introduction of these pictures in evidence was 
error, constituted serious prejudice to the 
cause of the defendant, and thus deprived him 
'of a fair trial." 

3 /,9 F.2d at 320. And in United States v. Reed , supra , the 
court held that testimony regarding a "mug shot" of the 
defendant, i.o. , "(a photograph] of [a former inmate] of the 

state prison," 376 F.2d at 227, 

"... vitiated his right to be presumed innocent 
until proven guilty and was prejudicial error. 

Repeated objections to this testimony were sus- 
. tained, but the testimony remained. This testi¬ 

mony made the difference between the trial of a 
man presumptively innocent of any criminal wrong¬ 
doing and the trial of a known convict. His 
right not to take the stand in his own defense 
was substantially destroyed. His past record 
could not have been directly shown by the prose¬ 
cution as part of its case to prove bad character 
since Reed's character was not in issue. The 
testimony did this indirectly. 

Id. at 228. See also United States v. Dressier , 112 F.2d 972 
' % 

(7th Cir. 1940); Leigh v. United States , 308 F.2d 345 (D.C. 
Cir. 1962). Petitioner's case is clearly distinguishable from 
those in which the issue of the defendant's prior criminal 
record was opened up or used by the defendant himself, In . i 
States v . Frascone , 299 F.2d S24, 828-829 (2d Cir.), ccrt L 
denied 370 U.S. 910 (1962); United States v. Silvers , 374 F.2d 














V* 


- 41 - 


828 (7th Cir.)» cert denied 389 U.S. 888 (1967); Uni .— -•; 
v. Gimclstob , 475 F.2d 157, 161-162 (3rd Cir.), cert , V eniod 
42 u.S.L.W. 3195 (Oct. 9, 1973), and those in-which items 
introduced for identification purposes did not disclose the 
defendant's prior record or were unlikely to prejudice the 
defendant in the eyes of the jury, Sibley u. United States , 

344 r.2d 103, 105 (5th Cir.), cert, denied 382 U.S. 945 (1965); 
r.mn V. United States , 359 F.2d 990, 994 (D.C. Cir. 1966), 
cert, denied 385 U.S. 1013 (1967); United Stater, v. Cnlarco, 

424 F.2d 657, 660-661 (2d Cir.), cert. deniccWiOO U.S. 824 
(1970); United Stater- v. .Tones , 477 F.2d 3213, 1219-1220 (D.C. 
Cir. 1973). Cf. United States v. Miller , 381 F.2d 529, 536-53' 
(2d Cir. 1967), cert, denied , 392 U.S. 929 (1968). 

In light of the ? 'foregoing, it is evident that in the 
instant case the testimony by Sergeant McDonald regarding | 

petitioner's fingerprint card, the two instructions by the 
trial judge to the jury, and the card itself, which was intro¬ 
duced into evidence, did not conceal the existence of any 
prior criminal record of the defendant, but^in fact repeatedly 

called the jury's attention to such record. These circum- 

% 

stances "made the difference between the trial of a man 


The record does not indicate whether the petitioner di< 
fact have a prior arrest record. The prejudice to him a. 
trial, however, did not come from the fact of any recc.d 
prior arrests, but by the strong implication that suen 
existed, engendered by the testimony or Sergeant McDonald 
•instructions of the trial judge, and the fingerprint nrd 
self. Indeed, jurors applying common sense could rcao 
conclude that if the. defendant did not have a rccorc ~ 1. 
arrests, there would be no reason to cover the reverse 
the fingerprint card with white paper. 
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presumptively innocent of any criminal wrongdoing" and the 
trial of a man who likely had a criminal record. United 
States v. Reed , supra,‘376 F.2d at 228. Beyond question, the 
petitioner was clearly prejudiced and was deprived of a fair 
trial: United States v. Harrington , supra, 490 F.2d at 490. 

Not every evidentiary ruling rises to the magnitude of a 
constitutional issue. See Wilson v. KncDougall, Civil Mo. 
13,815 (D. Conn. June 19, 1970). Although the issue of 
petitioner's prior arrest record arose in this case in the 
context of a ruling on evidence, the highly prejudicial char¬ 
acter of the circumstances surrounding the ruling remove it 
from the class of merely harmful errors and demonstrate that 
it was so prejudicial as to result in the denial of that faxr 
trial which the Constitution guarantees. There can be no 
question that the right to a fair trial is guaranteed by the 
Due Process Clause. As the Supreme Court stated in Tn_rc 
Murchison , 349 U.S. 133, 136 (1955), "A fair trial in a fair 
tribunal is a basic requirement of due process." See Li££nb£ 
v. California , 314 U.S. 219, 236 (1941); T,yons v. . O h lahgnia, 
322 U.S. 596, 605 (1944); Blackburn v . Alabama, 361 U.S. 199, 
206 (1960); Gideon v. Wainwright , 372 U.S. 335, 342 (l^o3), 


— Th. instant case is clearly distinguishable from Snencer^ 
ooc it c 55 /, (1967), in which the Court upheld pro- 

infold of the defendant'^ 

prior convictions only in the context of enforcement of the 
state's habitual criminal statutes. In t.ic xn..tant • •• 

testimony of Sergeant McDonald and th e Bureau of loonriritriir 

• fingerprint card did not serve *"* 'Urinatethe presumotion 
3 fi“;=;^ccn 3 ^ich S S:1crikon:r C r entitled; ' 
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Washingto n v. Texas , 38S U.S. 14, 18 n.6 (1967); h{L : -L.V-: 
Carolina, 409 U.S. 524, 526 (1973). Redress for the denial 
of a fair trial "is within the ambit of habeas corpus." Baber 
V. Hudspeth , 129 F.2d 779, 781 (10th Cir.), cert. denied, rub 
nom. baker v. Hunter , 317 U.S. 681 (1942). See United States 
ex rcl. Hears v. Wilkins , 326 F.2d 135 (2d Cir. 1964); Fraser 
v. Turner , 296 F.Supp. 1256 (D. Utah), nff 1 d 413 F.2d 546 
(10th Cir. 1969); Hernandez v. Kelson , 298 F.Supp. 682, 685- 
687 (N.D. Calif. 1968), aff'd 411 F.2d 619 (9th Cir. 1969); 
Hawkins v. Rob5nson , supra , 367 F.Supp. at 1034, 1036. Since 

I the circumstances surrounding the introduction of the finger¬ 
print card were so prejudicial as to deny the petitioner a 
fair trial, he is entitled to issuance of the writ. 

B. The Trial Judge’s Supplemental Instructions 
to the Jury _____— 

Approximately two hours and forty-five minutes after 

the jury began deliberations, the trial judge called the jury 

back into the courtroom and the following occurred: 

"THE COURT: I have called you all because 
of the hour. I am not trying to hurry your 
deliberations at all. I want you to have time enough 
to consider them, and consider them with all the 
thought that you can. However, I would like to 
know if it is a matter of a couple of hours, I can 
send out and get sandwiches. If it is a matter of 
more than that, and you want to have dinner, it 
can be arranged. I can send out and make those 
arrangements. I cannot a llow you to leave before 
I have some sort of verdict . 

You co ul d readily sec, if somebody .go.t __gich 
overnight, I. w ould have to declare a mistr ja_l_.—and 

this case "would hav e t o start al l over again.-It 

wouId be an impossibility. 









Is anybody in a position to tell me ho*? 
long you feel that you want, or whether sand¬ 
wiches would do, or would you like a sit-down « 
dinner? 

A JUROR: I think it is going to be a while. 

THE COURT: That is all I need to know. You 
may retire to the jury room, and arrangements will 
be made. Thank you very much." 53 / 

The jury then retired to continue its deliberations. Approxi 

mately three hours later, the following occurred: 

‘."THE COURT: Resume our session. Call the 
jury! (Francis J. McQuade, Esquire appeared in 
Mr. DeMayo's stead.) 4 

THE COURT: Good evening ladies and gentle¬ 
men. I sense that you must be having a little 
difficulty in reaching your verdict. However, 
as I have told you time and again, your verdict 
must be unanimous. It is true, of course, that 
a verdict to which each juror agrees, has got to 
be his own conclusion and not the mere acquiescence 
in or the conclusions of his fellows. 

That does not mean that each juror should 
pursue his own deliberations and judgment with no 
regard for the arguments and conclusions of his 
fellows, or that having reached a conclusion, lie 
or she should obstinately adhere to it without a 
conscientious effort to test its validity by the 
views entertained by the other jurors. 

I am not telling you what to do. I am going 
to send you back in. Follow that theory, that 
you will re solve yourselves to do vour duty and 
follow the thoughts of other jurors whom, I an 
sure, arc enuaUv as wise and have heard the same 
evidence . You may return to the jury room, and 
I. hope it has shed some light. Thank you." 54/ 

Less than one hour later the jury sent the judge a question, 


pp. 347-348 (emphasis added), 
pp. 348-349 (emphasis added). 




Transcript, 

* 54/ 

Transcript, 
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"In the case of a murder one verdict * arc we the sole judges 

55/ . 

of penalty of life imprisonment or death?" The judge 
replied in the affirmative, and ten minutes later the jury 
brought in a verdict of guilty of murder in the second 
degree The petitioner does not challenge the propriety, 

per se, of a trial judge's giving supplemental instructions 
to a deadlocked jury, and with good reason. The Supreme Court 
long ago held that such instructions do not in themselves 
violate a defendant's constitutional rights. United States v, 
Allis, 155 U.S. 117, 123 (1894). Rather, the petitioner con¬ 
tends that the supplemental instructions were given "[w)ithout 

57/ , , . 

any indication of a jury deadlock," and that the instruc¬ 
tions coerced the jury into rendering a verdict and thereby 
deprived him of due praccss of law. 

The problem facing a trial judge when a jury is ex¬ 
periencing difficulty reaching a verdict "is by no means new. j 
United States v. Bailey , 458 F.2d 652, 665 (5th Cir. 1972). 

"The solution of the 1.4th century circuit-riding judge was 
simply to load the jurors into oxcarts and carry them about wijh 
him until a verdict was 'bounced out.'" Note, Deadlock ed— 
Juries and D ynamite: A Critical kook at the Allen —ChaLil£.» 

31 U. Chi. L. Rev. 386 (1964). Such jurors were "kept without 


55/ 


Transcript, p. 349. 


56/ 


Transcript, p. 351, 


57 / 


Petitioner's Brief, p. 46. 
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meat, drink, fir- 3 , or candle, unless by permission of the 
judge, till they . . . all unanimously agreed." Peonb'-- v. 

I 

Sheldon , 156 N.Y. 268, 50 N.E. 8A0, 8A2 (1898). Such measures 

have gone out of fashion in more recent years, although trial 

judges have threatened to deprive the jury of water and heat, 

in the dead of winter, while they continued to deliberate, 

Me nd v. City of Richland Center , 237 Y:is. 537 (19A1) , and 

have required the jurors to deliberate throughout the night, 

Commonwealth v. Moore , 398 Pa. 198 (1959). 

A "more subtle technique, however, was soon found to 

be the giving of supplemental instructions, which exhorted 

the jury to arrive at a verdict." United States v. P>ai lo^ , 

sunra, A 68 F.2d at 665. Such instructions received early 

approval by the highest courts of Massachusetts, Commonwealth 

v. Tuev , 62 Mass. (8 Cush.) 1 (1851), and Connecticut, State 

5 ?>/ 

V. Smith, A9 Conn. 376, 386 (1881).— In 1896 the. United 


"Although the verdict to which each juror agrees 
must, of course, be his own conclusion and not a 
mere acquiescence in the conclusions of his 
fellows, yet in order to bring twelve minds to a 
unanimous result, the jurors should examine with 
candor the questions submitted to them and with 
due regard and deference to the opinions of each 
other. In conferring together the jury ought to 
pay proper respect to each other’s opinions, and 
listen with candor to each other's arguments. 

If much the larger number of the panel are for a 
conviction, a dissenting juror should consider 
whether the doubt in his own mind is a reasonable 
one which makes no impression upon the minds of 
so many men equally honest, equally intelligent 
with himself, who have heard the same evidence, 
with the same attention, and with equal desire 
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States Supreme Court, in Allen v. United States , 104 U.S. 49?., 
501-502 (1896), put its stamp of approv.nl on supplemental 
instructions virtually identical to those upheld in Common¬ 
wealth v. Tucy and State v. Smith : 

"These instructions were quite lengthy and were, 
in substance, that in a large proportion of cases 
absolute certainty could not be. expected; that 
although the verdict must be the verdict of each 
individual juror, and not a mere acquiescence in 
. the conclusion of his fellows, yet they should 
.examine the question submitted with candor and 
with a proper regard and deference to the opinions 
of each other; that it was their duty to decide 
the case if they could conscientiously do so; that 
they should listen, with a disposition to be con¬ 
vinced, to each other's arguments; that, if such 
the larger number were for conviction, a dissenting 
juror should consider whether his doubt was a 
reasonable one which made no impression upon the 
minds of so many men, equally honest, equally 
intelligent with himself. If, upon the other hand, 
the majority was for acquittal, the minority ought 
to ask themselves whether they might not reason¬ 
ably doubt the correctness of a judgment which 
was not concurred in by the majority." 

59/ 

Id. at 501.— 


58/ continued 

to arrive at the truth, and under the sanction 
of the same oath. And on the other hand, if a 
majority are for acquittal, the minority ought 
seriously to ask themselves whether they may not 
reasonably, and ought not to, doubt the conclusions 
of a judgment which is not concurred in by most of 
those with whom they are associated, and distrust 
the weight or sufficiency of that evidence which 
fails to carry conviction to the minds of their 
fellows." 

1 . 

49 Conn, at 386. 

59/ 

A second paragraph from the Allen opinion, equally relevant 
with the main charge, is generally not given by modern trial 
judges: 
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The so-called "Allen charge" "was to become the well- 
spring from which all future judges would draw the solution 
to jury deadlocks." United States v. Bailey , sunra, 468 F.2d 
at 665. The function of the Allen charge is obvious: it is 
intended to blast the jury out of the logjam in its delibera¬ 
tions, and has often been referred to as the "dynamite charge. 
Though often criticized by appellate courts and commentators 
alike,-the charge continues in widespread use "precisely be¬ 
cause it works, because it can blast a verdict out of a jury 
otherwise unable to agree that a person is guilty. Uni t c 
States v. bailey , sworn , 468 F.2d at 666. 

It is well-recognized that the central defect in the 
Allen charge is that it is unbalanced; i.e. , it requires only 
the members of the minority on the jury, and not those of the 
majority, to re-examine their views. United Stat es v._ 
Fioravanti, 412 F.2d 407, 417 (3rd Cir.), cert, denied 396 


59/ continued 

"While, undoubtedly, the verdict of the 
jury should represent the opinion of each 
individual juror, it by no means follows that 
opinions may not be changed by conference in 
the juryroom.. The very object of the jury 
system is to secure unanimity by a comparison 
of views, and by arguments among the jurors 
themselves. It certainly cannot be the law 
that each juror should not listen with deference 
to the arguments and with a distrust of his own 
judgment, if he finds a large majority of the 
jury taking a different view of the case from 
what lie does himself. It cannot be that each 
juror should go to the jury-room with a blind 
determination that the verdict shall represent 
his opinion of the case at that moment; or, that 
he should close his ears to the arguments of men ^ 
who are equally honest and intelligent as himself. 


164 U.S. at 501-502. 
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U.S. 837 (1959)*, Note, Future Re n d it ions_o f_|^Jon]^tvne 
Charges Kust Conform to the Standard Approved by theJU^ricnn 
Bar Association , 9 Houston L. Rev. 570, 571 (1972). The 
jurors in the minority may reasonably believe that the charge 
is directed solely at them, and that the trial judge has 
revealed what he believes the "correct" verdict to be. Note, 
Due Troeoss. Judicial Economy and the Hung Juryj — A Reexamina ; 
tion of the Allen Charge , 53 Va. L. Rev. 123, 129 (1967), 
Note, On Instructing Deadlocked Juries , 78 Yale L.J. 100, 

139 (1968); Note, Deadlocked Juries and Dy_n amitc, sun _ i _ n , at 


388. 


The great danger of the Allen charge is that its 


imbalance will have a coercive effect upon the jurors in the 

minority, i.e. , that U.will impel them to accept the majority 

• * 

view in spite of their own conscientious convictions as to the 
defendant's guilt or innocence. Because of this danger, courts 
have often required the trial judge to mitigate the effect of 
the Allen charge by assuring the jurors "in some form that a 
juror was not expected, in deference to the other jurors, to 
abandon his conscientious convictions." United States^ 
Kenner, 354 F.2d 78C)', 781-782 (2d Cir. 1965), cert, de nied 
383 U.S. 958 (1966). Thus in United Sta tes v. Rao, 394 F.2d 
354 (2d Cir.), cert, denied 393 U.S. 845 (1968), the Court of 
Appeals for the Second Circuit stated that "U)he considerable 
costs in money and time to both sides if a retrial is neccssrry 
.certainly justify an instruction to the jury that if it is 
possible for then to reach a unanimous verdict without n nv 
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juro r yielding a conscien tious convection . . . they should 
do no." Id. at 355 (emphasis added). This has been tlie con¬ 
sistent position of our Court of Appeals. See Uni tcd_ Stetrs. 

Cvirclo , 279 F.2d 681 (2d Cir.), cert, denied 354 U.S. 824 
(I960); United States v, Thomas , 282 F.2d 191 (2d Cir. 1950); 
Un ited States v. Tolub . 309 F.2d 286 (2d Cir. 1962); Unit eel 
States v. Kn n r.her . 317 F.2d 459, 483-484 (2d Cir.), ce. 
de nied Corn 11 o v. United States , 375 U.S. 835 (1963); Unitod 
States u. Kenner , suora . 354 F.2d at 782-783; United States _v. 
Bilotti . 380 F.2d 649, 654 (2d Cir.) cert, denied 389 U.S. 

944 (1967); United States v. Meyers , 410 F.2d 693, 697 (2d 
Cir.), cert, denied 396 U.S. 335 (1969); United Sta .tcs._Vj. 
Barash . 412 F.2d 26, 31-32 (2d Cir.) cert, deni ed 396 U.S. 

832 (1969); United States v. V.ynos , 424 F.2d 754, 757 (2d Cir.; 
cert, denied 399 U.S. 933 (1970); United States u. Bowler, 

428 F.2d 592, 595 (2d Cir.), cert, denied 400 U.S. 928 (1970); 
United States v. Cassino , 467 F.2d 610, 619 (2d Cir. 1972), 
cert, denied 410 U.S. 92S (1973); United States v. .len ninas, 
471 F.2d 1310, 1313-1314 (2d Cir.), cert, denied 411 U.S. 935 
(1973). Moreover, several courts have sanctioned the Allen 
charge only when the* instruction given by the trial judge does 
not deviate from the language of the Allen opinion. A >.e>> 
courts have refused to allow use of the Allen charge at all, 
and the American Bar Association has recommended that it be 
replaced.— / The state of the law is summarized in Uni TSl 


American Bar Association, Standards Relating to Trial by 
ry 145-46 (1968): 
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States v. Bailey , suora , 468 F.2d at 667-668, in which the 

Court of Appeals for the Fifth Circuit sustained an Allen 

charge with deep regret and only on the ground that other 

panels of the court had refused to abandon the instruction: 

««(i) xhe District of Columbia Circuit has 
exercised its supervisory jurisdiction to abolish 
Allen and has replaced it with the AUA standard. 

See United States v. Thomas, 1971, 146 U.S.App.D.C. 
ToT, 449 F.2d 1177, 1187 (on banc). 

(2) lire First Circuit has said that the 
dynamite charge 'should be used with great cau¬ 
tion, and only when absolutely necessary. 


60/ continued 

"§ 5.4 Length of Deliberations; deadlocked jury. 

"(a) Before the jury retires for deliberation, 
the court may give an instruction which informs 
the jury: 

(i) that in order to return a verdict, each juioi 

must agree thereto; _ 

(ii) that jurors have a duty to consult with one 

another and to deliberate with a view to reaching 
an agreement, if it can be done, without violence 
to individual judgment; 

(iii) that each juror roust decide the case for 
himself, but only after an impartial consideration 
of the evidence with his fellow jurors, 

(iv) that in the course of deliberations, a juroi 
should not hesitate to reexamine his own views anci 
change his opinion if convinced it is erroneous; 

that no j.uror should surrender his honest con¬ 
viction as to the weight or effect of the evidence 
solely because of the opinion of his fellow jurors, 
or for the mere purpose of returning a verdict. 

n (b) If it appears to the court that the jury 
has been unable to agree, the court may require 
the jury to continue their deliberations and may 
give or repeat an instruction as provided in sun- 
section (a). The court shall not require or 
threaten to require the jury to deli rate ro: an 
unreasonable length of time or for u reasonable 

"(c) The jury may be discharged without having 
agreed upon a verdict if it appears that there is 
no reasonable probability of agreement. 


< 5 ^ 





K<" 



- 52 - 


United States v. Flannery, 1 Cir. 1971, ^51 
F.2d 880, 883. Although it did not require. * 
trial courts to employ the ABA standard, the 
First Circuit effectively ordered that if Allcn 
charges are to be used, the Allen language must 
be precisely followed. 

(3) The Second Circuit has such 'grave 
doubts' about Allen that it has given notice 
that it will not tolerate the slightest devia¬ 
tion from the approved language; furthermore, 
the Court stated that it permitted Allen to 
stand only by 'the barest margin.' Sec United 
States v. Kenner, 2 Cir. 1965, 334 F.2d 780, 
782-784. 

(4) The Third Circuit has flatly abolished 
the dynamite charge. 'Hereafter this court will 
not let a verdict stand which may have been in¬ 
fluenced in any way by an Allen Charge . 1 United 
States v. Fioravanti, 3 Cir. 1969, 412 F.2d 407, 
420. 

(5) The Fourth Circuit has for a decade 
refused to allow trial judges to depart in the 
least from the language of the Allen case itself. 
See United States v. Rogers, 4 Cir. 1961, 239 F.2d 
433. 

(6) The Sixth Circuit has reversed convic¬ 
tions where only the slightest addition to the 
original Allen charge was made. Sec , e.g, , 

United States v. Harris, 6 Cir. 1968, 391 F.2d 
348, 355. 

(7) The Seventh Circuit has abolished the 
Allen charge in favor of the ABA recommendation. 
United States v. Brown, 7 Cir. 1969, 411 F.2d 
930; Brandom«v. United States, 7 Cir. 1970, 431 
F.2d 1391. 

( 8 ) The Eighth Circuit allows only the un¬ 
adulterated recitation of the Supreme Court's 
paraphrase of the trial, court's charge in Allen , 
and even reading the Supreme Court's 'second 
paragraph' to the jury is prohibited. See 
Chicago L E. I.* Ry. v. Sellars, 8 Cir. 1923, 5 
F.2d 31. 

(9) The ninth Circuit allows a supplemental 
instruction that does not urge the minority to 
rethink their position, docs not tell the jury 

A-2 ~ 
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they must reach a verdict, but that simnly tells 
the jury to keep trying. See V'alsh v. United 
States, 9 Cir. 1967, 371 F.2d 135. 

(10) The Tenth Circuit 'cautiously' approves 
Allen, but it finds reversible error when any 
departures are made from the approved instruction's 
language. Comnnrc Burroughs v. United States, 10 
Cir. 1966, 365 F.2d 631, with Thompson v. Allen, 

10 Cir. 1956, 260 F.2d 266. See also Goff v. 

United States, 10 Cir. 1971, 666 F.2d 623. 

States too have joined the abandonment of 
Allen . Arizona has abolished Allen in its entirety. 
•State v. Thomas, 86 Ariz. 161, 362 P.2d 197 (1959). 
Montana has put A llen to rest. State v. Randall, 

137 Mont. 536, 353 P.2d 1056 (1960). Kansas, 

Idaho, and Iowa disapprove of and discourage any 
use of the dynamite charge. Sec , c.g. , Eikncicr 
v. Bennett. 163 Kan. 883, 57 P.2d 87, 92 (1936); 

State v. Moon, 20 Idaho 202, 117 P. 757 (1911); 
and Middle States Util. Co. v. Incorporated xel. 

Co., 222 Lowa 1275, 271 N.W. 130 (1937). Missouri 
allows only a 'temperate and moderate' supple¬ 
mental instruction. See State v. Bozarth, 361 S. 

W.2d 819, 826 (Mo. Sup.1962)." (Footnote omitted). 

Finally, a trial judge is absolutely forbidden to tell 

a jury that it must reach a verdict. In Jenkins v. United 

States , 380 U.S. 665 (1965), the trial judge had advised a 

deadlocked jury, "You have got to reach a decision in this 

case." The Supreme Court found that the judge's instruction 

was coercive and therefore reversed the defendant's conviction 

in a per curiam decision in which it quoted from the brief or 

the Solicitor General: 

Of course, if this Court should conclude that the 
judge's statement had the coercive effect attributed 
to it, the judgment should be reversed and the 
cause remanded for a new trial; the principle that 
jurors may not be coerced into surrendering views 
conscientiously held is so clear as to require no 
elaboration. 

380 U.S. at 666. Cf. Bras field v. United State s, 272 U.S. 
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/,/ t 8, 450 (197.6); United States v. Punka1 , 173 F.2d 505 (2d 
Cir. 1949). See Note, On Instructing Deadlocked Juries , 
supra , at 136. 

In the instant case, the trial judge's supplemental 
instructions compounded manipulation with misdirection, all 
to the undoubted prejudice of the defendant. The trial judge's 
statement in his first supplemental instruction, "I cannot 
allow you to leave before I have some sort of verdict, can 
only be seen as the kind of command to the jury so summarily 
condemned by the Supreme Court in Jenhins . The pronouncement 
that a declaration of a mistrial was inconceivable, that it 
"would be an impossibility," was a clearly erroneous statement 
of the law. 

The trial judgej'gnve his second supplemental instruction 
without having received any communication from the jury that: 
it was unable to agree. The language of the instruction was 
not the language of the Allen charge. The instruction, in 
effect, paid lip service to the proposition that each juror 
should follow his own convictions ; in the only portion of the 
instruction which tracked the language of State, v. Smith , then 
laid strong emphasis on the desirability of jurors re-examirunf 
their own views in light of the conclusions reached by the 
others. Although the instruction did not in terms urge those ! 
jurors in the minority to give careful consideration to the 
views of the majority, that point was undoubtedly clear f^cm 
the circumstances and the context of the judge s admonition. 
The directive to "Follow that theory, that you will resolve 

c\ 








conclude that if the defendant ciiu nou nave a ■ w- — 
arrests^ there would be no reason to cover the reverse sxce o. 
the fingerprint card with white paper. 
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vourselves to do your duty and fol low the thoughts of other 

J -- 1 1 

iurorr, whom, I am sure, arc equally as wise and have heard 
the same evidence" (emphasis added), was unquestionably an 
injunction to the jurors in the minority to "follow," as a 
matter of "duty," the conclusions of the majority, whatever 
they might be. The trial judge gave no mitigating instruction 
assuring the jurors in the minority that they were not to 
yield their, conscientious convictions: indeed, the thrust of 
the total instruction was that the jurors in the minority 
should yield their own views in favor of those of the majority. 
The impact of the judge's earlier promise to keep the jurors 
there until they reached a verdict could not have been lost 
on the recalcitrant members of the jury. The supplemental 

y .11 

instructions in the instant case were no "dynamite charge, 
designed to blast the jury off dead center: they were more 
like a nuclear detonation, annihilating the dissenters com¬ 
pletely. These instructions, erroneous in their substance 
and coercive in their effect, denied the petitioner a f«»ir 
trial and therefore deprived him of a right guaranteed by the 
Constitution, See p‘p. 41-43 suora. As our Court of Appeals 
stated more than forty years ago in a case raising similar 


issues: 


"The cases all recognize that the surrender 
of the independent judgment of a jury may not be 
had by command or coercion. It is not enough to 
cure the error to conventionally say that it is 
the function of the jury to decide questions of 
fact. Pressure of whatever character, whether 
acting on the fears or hopes of the jury, if so 
exerted as to overbear their volition without 
convincing their judgment, is a species of re¬ 
straint under which no valid judgment con be made 
to support a conviction. No force should be used 
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or threatened, and carried to such a decree, 
that the juror's discretion and juc.gmcnt is 
overborne, resulting in either undue influence , 
or coercion. A.judge may advise, and he may 
persuade, but he may not command, unduly 
influence, or coerce. The supplementary in¬ 
structions were effective, but a breach of the 
right of the plaintiffs in error to an impar¬ 
tial charge, free from animated argument and 
coercive entreaties. What occurred deprived the 
plaintiffs in error of that fair and impartial 
trial the law accords to them, no matter how 
convincing their guilt may appear." 


Missel'v. United States . 22 F.2d 468, 471 (2d Cir. 1927). 


Cf . Turney v, Ohio . 273 U.S. 510, 532 (1927) ("Every procedure 


which would offer a possible temptation to the average man as 


a judge to forget the burden of proof required to convict the 


defendant, or which might lead him not to hold the balance 


nice, clear and true between the State and the accused, denies 


the latter due process* of lav?,"). Even if the two circum¬ 


stances discussed herein-- !.e. , the presentation to the jury 


of highly prejudicial information regarding petitioner's prior 


arrest record, and the coercive supplementary instruction by 


the trial judge--were not, when viewed separately, thought to 


deprive the petitioner of that fair trial which is guaranteed 


by the Constitution, the combination of the prejudicial evi¬ 


dence and the coercive instruction, which in effect shattered 


the presumption of innocence and then forced the jury to a 


verdict, clearly violated petitioner's right to due process 


of law. 


IT IS ORDERED that a writ of habeas corpus should 


issue out of this court discharging the petitioner from 


(V 
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custody unless the petitioner, John Wesley Rolls, is of forded ; 

a new trial within sixty days. , 

This Court contends appointed counsel for the petiticne: 
for their diligent and resourceful efforts in his behalf. 


pated at Hartford, Connecticut, this day of Hay, 


19 74. 


M. Joseph Jilumenfcld 
United States District Judge 


LiSr 
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TABLE I AND APPENDICES A AND B 
TO 

PETITIONER'S BRIEF, 

RAL1E vs. KANSON, et. al. 
CIVIL NO. 




TABLE IV 


ALABAMA 


Title 15, Section 379, Code of Alabama 



t 


A-2 


<s<\ 


TABLE I 

titmt-th n? TTMS EETNESN NOTICE Or APPEAL AND 

FINAL 


NAME OF CASE 

rE vs: 

1. Blyden 

DECISION hi c a--. i of---- 

(criminal cases) » 

(NOVEMBER 1970 - JANUARY 1, 1974) 

DATE OF NOTICE 

OF APPEAL 

DATE OF FINAL 
DECISION 

LENGTH 
TIME (MC 

5/2/71 

12/18/73 

32 

2. Sulman 

5/15/70 

12/18/73 

43 

3. Bzdyra 

10/12/72 

n/20/73 

13 

4. Peay 

9/13/71 

11/13/73 

26 

5 . Palozie 

11/4/70 

7/24/73 

33 

6 . Romano 

2/9/71 

7/10/73 

29 

7. Chrisholm 

4/23/71 

6/26/73 

26 

8 . Delmonaco 

12/1/70 1 

6/26/73 

31+ 

9. Evans 

10/8/70 

6/19/73 

32 

10 . Uriano 

3/26/71 

5/8/73 

27 

2 

11. Villafane 

6/30/72 

5/1/73 

10 

12. Bealieu 

4/19/71 

5/1/73 

24 

13. Brathwaite 

4/8/71 

4/24/73 

25 

14. Moynahan 

3/19/70 

4/24/73 

37 

15. Atkinson 

4/17/70 

4/3/73 

36 

16. Cobbs 

1/6/69 

' 4/3/73 

51 

17. Baker 

3/26/71 

2/13/73 

23 

18. Clark 

8/26/70 

1/16/73 

29 

19. Cuthridge 

11/6/70 

12/26/72 

26 

20. Cofone 

6/15/70 

12/19/72 

• 30 

21. Kearney 

12/29/67 

12/12/72 

59 

22. Dubina 

10/10/69 

12/5/72 

38 

23. Ferraro 

3/25/70 

12/5/72 

32 

24. Pascucci 

4/16/70 

12/5/72 

32 

25. Keeler 

9/4/70 

11/7/72 

26 

26. Edwards 

3/23/70 

8 / 22/72 

29 

27. Mayell 

2/3/70 

8/1/72 

30 

28. Hines 

7/7/69 

7/25/72 

37 

29. Vega 

12/22/69 

7/4/72 

30 

30. LaSelva 

2/19/71 

6/27/72 

16 ^ 

31. Lombardo 

11/13/70 

6 / 20/72 

19 

32 . Carl 

12 / 23/68 

6/13/72 

42 

33 . Krause 

2 / 16/70 

5/23/72 

27 

34. Brown 

12/1/70 

5/16/72 

19 

35. Crayton 

6/5/70 

5/9/72 

23 


IK 
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TABLE I COOT. 


A 


name of case 


36 . Chilsolm 

37 . Hawkins 

38 . Jackson 

39. Bausman 

40. Johnson 

41. Manning 

42. Pearson 

43 . Bitting 

44 . Delgado 

45 . Husser 

46 . Parker 

47 . Savage 

48 . Darwin 

49. Oliver 

50. Cobuzzi 

51. Pascucci 

52 . Briggs 

53 . Greene 

54 . Brown 

55 . Raffone 

56 . Farrah 

57 . Tupko 

58 . Lemieux 

59 . Mortoro 

60. Brown 

61. Gclinas 
62» Shelton 

63 . VanValkenberg 

64 . Holmes 

65 . Duffen 

66 . Oliver 

67 . Marquez 

68 . Orlando 

69 . Costello 

70. Kelsey 


DATE OF NOTICE 
OF APPEAL 


12/8/70 

3/31/70 

9/9/70 

3/27/69 

4/29/69 

9/27/68 

10/21/70 

4/10/70 

12/20/67 

A/7/70 

1/15/69 

5/20/69 

2/13/69 

5/22/69 

2 / 23/68 

4/10/70 

10/30/69 

7/3/68 

3/14/69 

5/12/67 

1/1/69 

11/28/69 

5/23/69 

10/3/68 

7/25/69 

11/5/67 

2/27/69 

6 / 14/68 

6/27/69 

12/3/68 

12/30/68 

1/16/68 

7/31/68 

8/24/67 

8/7/69 


DATE OF FINAL 
DECISION 


4/25/72 

3/21/72 

3/21/72 

2/15/72 

1/25/72 

1/11/72 

1/4/72 

12/21/71 

12/7/71 

10/27/71 

8/31/71 

7/27/71 

7/20/72 

7/20/71 

7/13/71 

7/13/71 

7/8/71 

7/8/71 

7/1/71 

4/20/71 

3/30/71 

3/24/71 

3/17/71 

2/3/71 

1/26/71 

1/26/71 

1/26/71 

12/15/70 

12/8/70 

11/23/70 

11/23/70 

11/10/70 

11/10/70 

11/4/70 

11/4/70 


LENGTH OF 
TIME (*'.03.) 


We of notice of appeal T ^ ° f defe " danl ' 5 reqU ' 5t 

for findings. 

2 ADDeal by State (of Dismissal of entire jury panel). 

£: r r ,... 

Appear- J * .. and findings required. 


♦Annual of lury's venues 1 - 

■"Appeal by State; No request for findings, draft findings, and findings requxr . 

. .. .j j _^ f . and findxHCS requil 


'Annual bv State: WO request --- ... . , 

Wien to set appeal; *0 request for findings, draft findings, and findings requtr . 

feJ SK'?«suiEU"fSn1"AcfS l 5e?^t in state habeas corpus appeal of ss»e i=ue 

Or ^ • 









The directive to "touow unau unuu+y, ju U ». 
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APPENDIX A TO TABLE I: CASES ARGUED AND OR DECIDED — 


NAME OF 
CASE 


DATE OF NOTICE 
OF APPEAL 


DATE OF FINAL 
DECISION (D) 
OR 

ARGUMENT (A) 


STATE vs: 



LENGTH OF 
TIKE (KOS.) 


Smith 

11/20/72 

l/22/74(D) 

14 

Watson 

6/6/71 1 

1/15/74(D) 

31+ 

L i Heureux 

3/9/72 

1/3/74 (A) 

22 + 

Clements 

4/28/72 

1 / 2/74 (a) 

20 + 

Barbato 

6/8/72 

1 / 1/74 (D) 

19 

Clemente 

12/12/69 

12/11/73 (A) 

. 36+ 

Croom 

• 12/1/72 

12/7/73 (A) 

12+ 

Sober 

2/8/71 

12/7/73 (A) 

34+ 

Mullens 

12/1/70 

12/4/73 (A) 

36+ 

Tully 

6/17/71 

12/4/73 (A) 

30 + 


* NOTE: No Statistics Available for Unargued Pending Appeals. 
1. See N-l of Table I 
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cxertea ac to overucat 

convincing their judgment, 5.s a species of re¬ 
straint under which no valid judgment can be made 
to support a conviction. No force should be vised 


A-5 


APPENDIX B TO TA3I-S I: SUMMARY 


i vvt.tu nv TTI'F. (t'OS.") 

NUK3ER OF 
CASES 

1974 

NUMBER OF 
CASES 

1973 

NUMBER OF 
OASIS 
1972 

NUMBER OF 
CASES 
1970-1 

UNDER 18 MONTHS 

2 

2 1 

2 2 

3 3 

18 - 30 MONTHS 

3 

8 

13 

17 

31 - i*0 MONTHS 

5 

6 

7 

7 

41-50 MONTHS 


1 

1 


OVER 50 MONTHS 


1 

1 

u 



18 

24 

28 


TOT 

7 

38 

18 

5 

2 

70 


1. ONE WAS AN APPEAL BY THE STATE 

2. SPECIAL APPEALS EOT RKUIRINO R3JUEST FOR FINDINGS, DRAFT FINDINGS AND FINDINGS 

3. SPECIAL APPEALS, SEE NS 6 & 7» SUPRA, OF TABLE I 


«i r 
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TABLE II AND APPENDIX A 
TO 

PETITIONER'S BRIEF, 

RALLS vs. MANSON, et. al. 


CIVIL NO, 
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TABLE II 


MATERIAL CHR030I.0QY FZ3A?Jim CO^SCTIClTr 

CRIMINAL fvRRLni^b 

DECIDED SlNCE~NC7lNbSR, 1970 



DATE OF 

DATE OF 
NOTICE 

NAME OF CASE 

CONVICTION 

OF APPEAL 

. Blyden 

2/23/71 

5/2/71 

. Sul/nan 

2/25/70 

5/15/70 

. Bzdyra 

9/4/72 

10/12/72 

. Peay 

6/15/71 

9/13/71 

i. Palozie 

3 

11/4/70 

i. Romano 

1/20/71 

2/9/71 

Chisholm 


4/23/71 

t. Delmonaco 

). Evans 

9/17/70 

10/8/70 

). Uriano 


3/26/71 

L. Villafane 


6/30/72 

2. Bcalieu 

3/19/71 

4/19/71 

3 . Brathwaite 

1/14/71 

4/8/71 

IV. Moynahan 

2/3/70 

3/19/70 

5. Atkinson 

2/4/70 

4/17/70 

6 . Cobbs 

4/29/68 

1/6/69 

7. Baker 

2/25/71 

3/26/71 

6 . Clark 

5/28/70 

8/26/70 

Guthridge 

10/8/70 

11 / 6/70 

0. Cofone 

6/3/70 

6/15/70 

1. Kearney 

11/22/67 

12/29/67 

2. Dubina 

6/10/69 

10/10/69 

J. Ferraro 

3/5/70 

3/25/70 

4. Pascucci 

11/21/69 

4/16/70 

5 . Keeler 

7/31/70 

9/4/70 

6 . Edwards 


3/23/70 

7. Mayell 

1/27/70 

2/3/70 

: 8 . Hines 

6/19/69 

7/10/69 

19. Vega 

11/13/69 

12/22/69 

0. LaSelva 


2/19/71 

I. Lombardo 

9/10/70 

11/13/70 

2. Cari 

12 / 6/68 

12 / 23/68 

13 . Krause 

10/30/69 

2 / 16/70 

4 . Brown 

8 / 20/70 

12 / 1/70 

5 . Crayton 

'3/12/70 

6/5/70 


DATE OF 
REQUEST 

FOR 

DRAFT . 

DATE OF 

DATE OF 
ASSIGNMENT 

DATE OF 

FINDINGS 1 

FINDINGS 

OF ERRORS 

DECISION 

7/8/71 

10/1/71 

11/19/71 

12/18/73 

10/15/70 

4/10/72 

5/16/72 

12/18/73 

12/4/72 

12/29/72 

1/24/73 

11/20/73 

12/16/71 

5/22/72 

8/14/72 

11/13/73 

12/29/71 

3/24/72 

4/19/72 

7/24/73 

10/11/71 

1/27/72 

9/14/72 

7/10/73 

6/8/71 

1/12/72 


6/26/73 

12/1/70 

1/19/72 

12/25/72 

6/26/73 

6/15/71 

2/24/72 

3/1/72 

6/19/73 

4/30/71 

11/30/71 

5/15/72 

6/19/73 

7/24/72 

9/12/72 

9/14/72 

5/8/73 

10/29/71 

1/10/72 

2/9/72 

5/1/73 

11/9/71 

1/3/72 

3/7/72 

5/1/73 

2/10/71 

8/10/71 

8/20/71 

4/24/73 

5/3/71 

11/5/71 

12/29/71 

4/3/73 

1/6/69 

8 / 12/70 

12 / 1/70 

4/3/73 

3/26/71 

10/27/71 

1/7/72 

2/13/73 

4/28/71 

8/30/71 

9/13/71 

1/16/73 

1/29/71 

8/31/71 

9/9/71 

12 / 26/72 

4/21/71 

8/25/71 

10/8/71 

12/19/72 

12 / 26/68 

11/22/69 

12/3/69 

12 / 12/72 

4/16/71 

6/8/71 

8/20/71 

12/5/72 

8/28/71 

6/30/71 

8/20/71 

12/5/72 

5/19/70 

10/27/70 

2/18/71 

12/5/72 

1/15/71 

7/28/71 

8/12/71 

11/7/72 

12/15/70 

5/27/71 


8/27/72 

11/30/70 

5/28/71 

6/10/71 

8/1/72 

3/6/70 

1/20/70 

3/5/71 

8/1/72 

5/29/70 

5/17/71 

9/10/71 

7/4/72 

12/30/70 

4/13/71 

7/29/71 

4/19/71 

6/27/72 

6 / 20/72 

9/18/69 

12/10/70 

12 / 18/70 

6/13/72 

9/10/70 

11/23/70 

12/14/70 

5/23/72 

2/17/71 

3/1/71 

3/18/71 

5/16/72 

7/6/71 

8/16/71 

8/19/71 

5/11/72 








TABLE II CONT. 


DATE OF 




DATE OF 

REQUEST 


DATE OF 



DATE OF 

NOTICE FOR DRAFT 

DATE OF 

ASSIGNMENT 

DATE CF 

NAME OF CASE 

CONVICTION 

OF APPEAL 

FINDINGS 

FINDINGS 

OF ERRORS 

DECISION 

>. Chilsolm 

11/9/70 

12/8/70 



3/3/71 

4 / 25/72 

1 , Hawkins 

1 

3/31/70 

3/31/70 


10 / 1/70 

3 / 22/72 

t. Jackson 

8/19/70 

9/9/70 



9/9/70 

3 / 22/72 

). Bausman 

3/13/69 

3/27/69 

8/8/69 

1/28/70 

3/4/70 

2 / 15/72 

D. Johnson 

3/20/69 

4/29/69 

9/2/69 

5/8/70 

5/15/70 

1 / 25/72 

L. 

9/12/68 

9/29/68 

7/17/69 

2 / 2/70 

4/27/70 

1 / 11/72 

2. Pearson 

6/10/69 

10/21/70 



10 / 21/70 

1 / 4/72 

3. Bitting 

2/9/70 

4/10/70 

4/10/70 

7/9/70 

7/16/70 

12 / 21/71 

4. Delgado 

12/6/67 

12/20/67 

3/29/68 

2/17/69 

4/1/69 

12 / 7/71 

5. Husser 


4/7/70 

7/14/70 

9/15/70 

10 / 22/70 

10 / 27/71 

6. Parker 

9/12/68 

1/15/69 

5/15/69 

3/4/70 

3/13/70 

8 / 31/71 

7. Savage 

4/18/69 

5/20/69 

9/15/69 

1/16/70 

1/28/70 

7 / 27/71 

8. Darwin 

1/15/69 

2/13/69 

5/29/69 

10/15/69 

11/25/69 

7 / 20/71 

9. Oliver 

4/18/69 

5/22/69 

10/15/69 

1/13/70 

3/30/70 

7 / 20/71 

0. Cobuzzi 


2 / 23/68 

12/1/69 

1/8/70 

1/20/70 

6 / 8/71 

il. Pascucci 

6/19/69 

4/10/70 



4/10/70 

7 / 13/71 

>2. Briggs 

11/26/68 

10/30/69 

10/30/69 

7/9/70 

8 / 20/70 

6 / 8/71 

13. Greene 

5/9/68 

7/3/68 

12/1/69 

1/8/70 

1/20/70 

6 / 8/71 

i4. Brown 

11/8/67 

3/14/69 



6/15/70 

6 / 1/71 

15. Raffone 

4/27/67 

5/12/67 

10/9/67 

4/19/68 

10 / 30/68 

4 / 20/71 

,6. Farrah 

12/17/68 

1/31/69 

3/31/69 


12/29/69 

3 / 30/71 

17. Tupko 

3/12/69 

11/28/69 

11/28/69 

5/6/70 

6/11/70 

3 / 24/71 

i8. Lemieux 

4/15/69 

5/23/69 

8/15/69 

1/27/70 

3/30/70 

3 / 17/71 

i9. Mortoro 

7/2/68 

9/3/68 

12/16/68 

10/1/69 

11/13/69 

2 / 3/71 

i0. Brown 

9/29/61 

7/25/69 

7/25/69 

7/25/69 

12/2/69 

1/26/71 

>1. Gelinas 

9/6/67 

10/5/67 

12/15/67 

1 / 23/68 

3/4/68 

1/26/71 

>2. Shelton 

1/30/69 

2/27/69 

6/30/69 

4/3/70 

4/10/70 

1/26/71 

ta. VanValkenberg 5 / 24/68 

6/14/68 

3/17/69 

12/11/69 

12/18/69 

12/15/70 

Holmes 

1/29/69 

6/27/69 

6/27/69 

10/27/69 

11/17/69 

12 / 8/70 

>5. Duffen 


10/3/68 

9/8/69 

10/27/69 

11/12/69 

11/23/70 

>6. Oliver 

4/11/68 

12 / 30/68 

12 / 30/68 

9/15/69 

9/24/69 

11/23/70 

67. Marquez 

12/20/57 

1/16/68 

11/1/68 

4/23/69 

6/25/69 

11/10/70 

68. Orlando 

7/23/68 

7/31/68 

4/11/69 

9/25/69 

9/3/69 

11/10/70 

69. Costello 

6/8/66 

8/24/67 

3/22/68 

6/17/68 

3/19/70 

11/4/70 

j70. Kelsey 

10/17/68 

3/7/69 



3/7/69 

11/4/70 


Wes of submission of counterfindings are not submitted, as unavailable. 

Wes of submission of Briefs are not submitted, as Connecticut Briefs are not dated 
: Wy contained within this Table reflect an absence of official data. 
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APPENDIX A TO TABLE II 
CASES ARGUED OR DECIDED IN 1974 


DATE OF 

NAME OF CASE CONVICTION 


Smith 
!. Watson 
’Heureux 
t. Clements 
5 . Barbato 
>. Clemente 
J. Croora 
5. Sober 
9. Hullens 
0. Tully 


2/2/72 

12/8/70 

3/25/71 

12/16/71 

5/4/72 

11/21/69 

12/1/71 

12/17/70 

5/21/70 


DATE OF 

DATE OF REQUEST 
NOTICE FOR DRAFT 
OF APPEAL FINDINGS 


11/22/72 

3/9/72 

4/28/72 

6/8/72 

12/12/69 

12/1/72 

12/8/71 

12/1/70 

6/17/71 


2/8/73 

6/14/71 

3/9/72 

10/25/72 

11/30/72 

10/19/70 

8/17/72 

11/4/71 

7/29/71 

12/15/71 



DATE OF 


DATE OF 

ASSIGNMENT 

DATE OF 

FINDINGS 

OF ERRORS 

DECISION 

4/10/72 

4/18/73 

1/22/74 D 

5/2/72 

5/26/72 

1/15/74 D 

9/25/72 

11/5/72 

1/3/74 A 

12/21/72 

1/2/73 

1/2/74 A 

1/4/73 

1/19/73 

1/1/74 D 

8/28/72 

9/6/72 

12/11/73 A 

9/26/72 

11/20/72 

12/7/73 A 

2/3/72 

2/22/72 

12/7/73 A 

6/5/72 

6/15/72 

12/4/73 A 

4/10/72 

5/15/72 

12/4/73 A 
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APPENDIX A TO 
PETITiaiER'S BiHEF 
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TABLE III 

OFFICIAL CITATIONS FOR MATERIAL 
SUBMllfEIj 1 
TABIiis 


1. 

Elyden 

* 


XXXV 

25 

CU 

1 

2. 

Sulman 

* 


•1 

25 

H 

18 

2. 

1 

Bzdyra 

# 


It 

21 

It 

5 

4- 

Peay 

* 


It 

20 

It 

3 

5. 

Palozie 

l 

* 


H 

4 

tl 

9 

6. 

Romano 

* 


It 

2 

vt 

7 

7. 

Chisholm 

* 


XXXIV 

52 

It 

18 

8. 

Delmonaco 

« 


It 

52 

It 

16 

9. 

Evans 

Vol. 

A-547, Position 10, 

XXXV 

29 ’ 

tt 

1 

10. 

Uriano 

* 


XXXIV 

51 

It 

12 

11. 

Villafane 

Vol. 

A-546, P. 385; 

ft 

46 

It 

4 

12. 

Bealieu 

M 

547, Position 8, 

It 

44 

II 

l 

13- 

Brathwaite 

n 

" Position 9, 


162 

Conn. 

650 

14. 

Moynahan 

ft 

545 , Pt. 2, P. 1; 

XXXIV 

,43 - 

CU 

l 

15. 

Atkinson 

it 

547 Position 7. 

It 

40 

it 

9 

16. 

Cobbs 

M 

543 P. 337, 

It 

40 

it 

1 

17. 

Baker 

It 

„ P. 20C, 

It 

33 

H 

15 

18. 

Clark 

It 

« P. 224, 

It 

29 

It 

9 

19. 

Guthridge 

H 

540, Pt. 2, P. 208, 

It 

26 

tt 

1 

20. 

Cofone 

tl 

542, Pt. 2, P. 256, 

tt 

25 

It 

1. 

21. 

Kearney 

It 

540, Pt. 2, P. 285, 

It 

24 

tt 

11 

22. 

Dubina 

It 

" Pt. 2, P. 89, 

tt 

23 

It 

8 

23 . 

Ferraro 

It 

•• Pt. 2, P. 138, 

It 

23 

tt 

13 

24. 

Pascucci 

It 

" Pt. 2, P. 539, 

II 

23 

H 

' 18 

25. 

Keeler 

9V 

" Pt. 2, P. 379, 

II 

23 

Vt 

2 

26. 

Edwards 

It 

538, Pt. 3, P. 171, 

H 

8 

tt 

9 

27. 

Mayell 

It 

" Pt. 3, P* 246 , 


163 

Conn. 

419 

28. 

Hines 

M 

" Pt. 3, P* 213, 

XXXIV 

4 

CU 

16 

29. 

Vega 

VI 

" Pt. 3, P* 292, 


163 

Conn. 

304 

30. 

LaSelva 

VI 

533 , Pt. 2, P. 214, 


163 

tt 

174 

31. 

Lombardo 

VI 

• 534, P. 495, 


163 

tt 

241 

32. 

Cari 

It 

533, Pt. 2, P. 214, 


163 

VI 

174 

33. 

Krause 

VI 

531, P* 489, 


163 

M 

76 

34- 

Brown 

VI 

« P. 410, 


163 

H 

52 

35. 

Crayton 

VI 

533, Pt. 2, P. 214, 


163 

II 

104 

36. 

Chilsolrn 

• 



162 

VI 

631 

37. 

Hawkins 

II 

529, Pt. 2, P. 164, 


162 

VI 

514 

38. 

Jackson 

II 

525, Pt. 2, P. 331, 


162 

VI 

440 

39. 

Bausraan 

II 

« Pt. 2, P. 175, 


162 

91 

308 

40. 

Johnson 

VI 

529, Pt. 2, P. 179, 


162 

H 

215 
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TABLE III CONTINUED 


41. Manning 

Vol A- 

525 

Pt. 2, P.354, 

162 

Conn. 

112 

42. Pearson 

«• 

529 

Pt. 2, P. 245, 

ft 

ff 

614 

43. Bitting 


525 

Pt. 2, P. 215, 

If 

If 

1 

44. Delgado 

•t 

523 

Pt. 2, P. 94, 

161 

ft 

536 

45* Hu33er 

tt 

525 

Pt. 2, P. 313, 

ff 

If 

513 

46 . Parker 

N 

523 

Pt. 2, P. 436, 

If 

ff 

500 

47. Savage 

H 

ff 

Pt. 2, P. 490, 

ft 

ft 

445 

48. Darwin 

11 

ff 

Pt. 2, P. 1, 

ft 

ff 

413 

49. Oliver 

If 

520 

P. 311, 

ff 

ff 

348 

50. Cobuzzi 

If 

521 

P. 220, 

ft 

It 

371 

51. Pascucci 

It 

523 

P. 479, 

ft 

ff 

382 

52. Briggs 

11 

521 

• P. 137 

ff 

tt 

283 

53* Greene 

ft 

tt 

P. 252, 

If 

ff 

291 

54* Brown 

tl 

ff 

P. 199, 

tt 

If 

219 

55* Raffone 

It 

516 

Pt. 1, P. 520, 

160 

If 


56 . Farrah 

9f 

ff 

Pt. 1, P. 461, 

161 

ff 

43 

57• Tupko 

tl 

ff 

Pt. 1, P. 634, 

•t 

*f 

20 

58. Lemieux 

ft 

ff 

Pt. 1, P. 493, 

160 

•t 

519 

59. Mortoro 

If 

514 

P. 237, 

tt 

if 

378 

60. Brown 

M 

513 

Pt. 2, 

tt 

tt 

346 

61. Gelinas 

ff 

514 

P. 186, 

ft 

ft 

306 

62. Shelton 

ff 

If 

P. 280, 

tt 

ft 

36 O 

63 . VanValkenberg 

If 

512 

Pt. 2, P. 303, 

tt 

N 

171 

64 . Holmes 

ft 

510 

Pt. 2, P. 216, 

tt 

W 

140 

65 . Duffen 

ff 

ff 

Pt. 2, P. 194 

tt 

ft 

77 

66. Oliver 

tt 

ff 

Pt. 2, P. 300, 

tt 

ft 

85 

67 . Marquez 

ff 

ff 

Pt. 2, P. 266, 

tt 

ff 

47 

68. Orlando 

ff 

ff 

Pt. 2, P. 354, 

if 

ff 

42 

69. Costello 

ft 

ff 

Pt. 2, P. 157, 

tt 

ft 

37 

70. Kelsey 

ff 

ff 

Pt. 2, P. 251, 

tt 

ff 

551 


* Source: Records in file at Connecticut Supreme Court. 
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TABLE III A 

CASES ARGUED CR DSCITSD 
i LI 


1. Smith 

2. Watson 

3 . L’Heureuz 
U. Clements 

5 . Barhato 

6 . Clemente 

7 . Croom 

8 . Soher 

9 . Mullens 
10. Tully 


* XXXV 

* XXXV 

* 

* 

* XXXV 

« 

* 

* 

* 

* 


30 CLJ 16 

29 CLJ 1 


27 CLJ 10 


* Sources Records in file at Connecticut Sunrcoe Court 
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TAELS IV 


ALABAMA 

ALASKA 

ARIZONA 

ARKANSAS 

CALIFORNIA 

COLORADO 

DELAWARE 

FLORIDA 

GEORGIA 

HAWAII 

IDAHO 

KANSAS 

KENTUCKY 

ILLINOIS 

INDIANA 

IOWA 

LOUISIANA 

MAINE 

MARYLAND 

MASSACHUSETTS 

MICHIGAN 

MINNESOTA 

MISSISSIPPI 

MISSOURI 

MONTANA 

NEBRASKA 

NEVADA 

NEW HAMPSHIRE 

NEW JERSEY 

NEW MEXICO 

NEW YORK 

NORTH CAROLINA 

NORTH DAKOTA 

OHIO 

OKLAHOMA 

OREGON 

PENNSYLVANIA 

RHODE ISLAND 

SOUTH CAROLINA 

SOUTH DAKOTA 

TENNESSEE 

TEXAS 

UTAH 

VERMONT 

VIRGINIA * 

WASHINGTON 

WEST VIRGINIA 

WISCONSIN 

WYOMING 


Title 15, Section 379, Code of Alebama. 

Rule 9, Supreme Court Rules, Alaska Rules. 

Rule 75-A, Rules of Civil Procedure, A.R.S. 

Article 43-273-0, ArR* Stat. 

Rule 45, Calif- Rules of Ct. 

Rule 10, Colorado Appellate Rules, Col. Rev. Stat. 

Rule 7, Sup. Ct. Rules, Del. Code Anno. 

Rule 69, Appellate Rules, F.S.A. 

Title 6-801-802, 810, C.G.A. 

Chap. 641-14, Vol. 7, H.R.S. 

Rule 9, Criminal Appellate Rules, Idaho Rule of Civil Pro, 
60-2701, No. 6, Rules of the Supreme, Court, KSA 
Rules of Crin. Proc. 12.56, Vol. 7, K.R.S. 

HOA Sec. 321, Ill. Sup. Ct. Rules. 

Rule 7-2, Rules of Appellate Proc, Indiana Ruleof Proc. 
Rule 340, Rules of Civil Proc., I.C.A. 

Rule 1, La. Sup. Ct. Rules, L.S.A. 

Rule 74, Rules of Civil Proc, Maine Rules of Ct. 

Rule 826, Md. Rules of Proc., A.C.M. 

Rule 1:01, Sup. Judicial Ct. Rules 
Rule 811, 812, 813, M.G.C.R. 

Rule 110.01, Rules of Civil App. Proc., H.S.A. 

Title 10, Section 11S9, Mi3S. Code Stat. 

28.08, Sup. Ct. Rules, Mo. Rules of Ct. 

Title 95-2408, Vol. 8, R.C.M. 

Chap. 25-1912, Rev. Stat. of Nebraska. 

Rule 74, Rules of Civil Proc, Nev. Rev. Stat. 

Rule 4, Rules of the Sup. Ct., App. Chap. 490. 

Rule 1:6-1, Supreme Ct. Rules. 

Supreme Court Rules, New Mexico Statutes, N.H.R.S.A. 
Rule 5526, CPLR. 

Title 1-233, 284, Title 15-180, C.S. N. Car. 

Rule 10, Rules of App. Proc., N.D.C.C. 

Rule 9, Ohio Rules of App. Proc, Ohio Code Supp. 

Rile 2.8, Crira. Appeals, O.S.A. 

19.078, 19-084, O.R.S. 

Rule 41, Sup. Ct. Rules, Pa. Rules of Ct. 

Rule 75, Rules of Civil Procedure, G.L.R.I. 

Rule 4, Sup. Ct. Rules, Code of I*ws of S. Car. 

Title 15-29, S.Dakota Compiled Laws. 

Rule 1, Rules of Sup. Ct., T.C.A. 

Article 40.09, T.S.A. 

Rule 75, Rules of Civil Procedure, U.C.A. 

Rule 10, Rules of App. Brtc, V.S.A. 

Rule 5, Rules of Sup. Ct., Code of Va. 

Rules on Appeal, R.S.W.A. 

Title 58-5-7, Vol. 16, W.Va. Code. 

Section 251.25, Rules of Practice in Sup. Ct., Vf.S.A. 

Rule 75, Rules of Civil Proc., W.S. 
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TABLE V TO 
PETITIONER'S BRIEF 


! 








W Of jury's verdict only, no request for findings, draft findings, " 

^Anneal ty Ce- *> request for findings, draft findings, and findings reared. 

Cion to sot appeal; Ho request for findings, draft findings, and findings required. 

feS SSar«=uSii'e‘'f““ h ^i U “ t ^ ? ^“ ,t 1,1 state habea3 COrPUS a KP ealots ”" 1!EUei - 
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TABLE V 


LEJGTH OF TIME 

(months) 

0-2 
3-7 
8-11 
over 11 


length of time between notice of 
APPEAL and draft findings, 

Nov. 1970 - Jan. 1974 


NUMBER NUMBER 

OF CASES (1973) OF CASES (1972) OF CASES (1970-1) TgrAL 


6 

4 

4 

2 


4 

6 

6 

4 


16 


20 


7 

13 

4 

1 

25 


17 

23 

14 


61 


4L1 






1 

:• 


4 


} 

t 

i 

TAHLE VI TO 
PETITIONER'S BRIEF 



» 


I 

I 



. 














^ r 
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TABLE VI 


LENGTH OF TIKE BETWEEN DRAFT 

FINDING and finding, NOV., 
1970 - JAN., 1974 


length of time 

(MONTHS) 


NUMBER 

OF CASES (1973) 


NUMBER 

OF CASES (1972) 


NUMBER TOTAL 

OF CASES (1970-1) 


0-2 
3-7 
8-11 
over 11 


4 

10 

1 

3 


4 

9 

3 

2 


3 13 

11 30 

8 12 


0 


5 


0Q 













TABLE VII 


length of tike between notice 

OF APPEAL AND FINDING, NOV., 
1970 - JAN., 1974 


NUMBER OF CASES 






Empty spaces contained within this Table reflect an acsencc - 




NO. 16334 

STATE OF CONNECTICUT 


JOHN RALLS 


SUPERIOR COURT 
.NEW HAVEN COUNTY 
MAY 1, 1972 


Motion f or extension of time 

WITHIN WHICH TO FILE CO UNTER-FINDING 

The state moves for an extension of time until June 1, 1972 
within which to file its Counter-Finding for the following reasons, 
. The State is currently overwhelmed with 51 appeals to the 
Supreme Court of Connecticut and several appeals to the united 
States Court of Appeals for the Second circuit, by petitions of 
habeas corpus to both the State and Federal Court and by hearings 
under-' the Federal Civil Rights Act. The Counter-Finding will be 
completed this month. 

STATE OF CONNECTICUT 

‘ . '/• / • ' 

’ ... ' • . 7 nv ^ 

/ • jJsRROLD H. BARNETT 

/* Assistant State’s Attorney 

1 * i 

I OR PER 

The foregoing motion having been presented and it appearing 

that the same should be granted, it is hereby 

ORDERED that the time within which to file the Counter 
I! Finding for the State of Connecticut is hereby extendedjio 


*0 


June 1, 1972. 


by the court 




-- - -clerk" 



£.C -. 






• • 
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^ NO. 16334 
I STATE OF CONNECTICUT 


JOHN RALLS 


SUPERIOR COURT 
NEW HAVEN COUNTY 
MAY 31, 1972 


MOTION FOR EXTEN SION OF TIME 
WITH IN WlTlC i i TO fTiX COUNTER-FINDING 

The State moves for an extension of time until July 31, 1972 
within which to file its Counter-Finding for the following reasons 
The State is currently overwhelmed with appeals to the 
Supreme Court of Connecticut and several appeals to the United 
States Court of Appeals for the Second Circuit; by petitions of 
habeas corpus to both the State and Federal Court and by hearings 
under the Federal Civil Rights Act. The Counter-Finding will be 
completed this month. 


THE STATE OF CONNECTICUT 


3 /, /?73 


ij q*'— 

jERROLD H. BARNETT 
Assistant State's Attorney 


ORDER £ _ " 7 

I The foregoing motion having been presented and it appearing 
t ~ 

'that the same should be granted, it is hereby 

i 

ORDERED that the time within which to file the Counzer- 
jFinding for the State of Connecticut is hereby extended to 

July 31, 1972>^. . ' rnnoT 


BY THE COURT , 


CLERK 





• ■.' 




SI: I 


i 





NO. 16334 



STATE OF CONNECTICUT 


JOHN RALLS 


SUPERIOR COURT 
NEW HAVEN COUNTY 
JULY 31, 1972 


MOTION FOR EXTENSION OF TIME 
WITHIN WHICH TO FILE COUNTER-FINDING 


The State moves for an extension of time until September 11, 
1972 within which to file its Counter-Finding for the following 
reasons: 

The State is currently overwhelmed with 67 appeals to the 
Supreme Court of Connecticut and several appeals to the United 
States Court of Appeals for the Second Circuit; by petitions of 
habeas corpus to both the State and Federal Court and by hearings 
under the Federal Civil Rights Act. 


v v ' i 


STATE OF CONNECTICUT 


BY .y _ 

jpiROLD H. BARNETT 
Assistant State's Attorney 


ORDER 


Ouq. 


The foregoing motion having been presented and it appearing 

that the same should be granted, it is hereby 

ORDERED that the time within which to file the Counter- 
Finding for the State of Connecticut is hereby extended to 
September 11, 1972. 


BY THE COURT 


C 






Q Ci 








NO. 16334 

STATE OF CONNECTICUT 


JOHN JlALLS 


SUPERIOR COURT 

• » » 

NEW HAVEN COUNTY 
NOVEMDER 14, 1972 


m OTTON FOR EXTENSION OF TIME 
WITHIN WHICH TO FILE COUNTER-FINDING 


The State moves for an extension of time until December 10, 
1972 within which to file its Counter-Finding for the following 
reasons: 

The State is currently overwhelmed with numerous appeals to 
both the State Court, Federal Court and the United States Supreme 
Court; by petitions of habeas corpus to both the State and Federal 
Courts and by hearings under the Federal civil rights* act.; The 
Counter-Finding has been completed but has only been partially 
typed due to illness in the secretarial staff. 




THE STATE OF CONNECTICUT 

BY V ^ 

JERF.OLD H. EARNETT 

Assistant State's Attorney 


•4 v 













16334 


SUPERIOR COURT 


STATE OF CONNECTICUT 


NEW HAVEN COUNTY 


JOHN RALLS 


The State moves for an extension of time until March 15, 
1973, within which to file its Counter-Finding for the following 


reasons: 

The State is currently overwhelmed with numerous appeals 
to both the State Court, Federal Court and the United States 
Supreme Court; by petitions of habeas corpus to both the State 
and Federal Courts and by hearings under the Federal Civil Rights 


STATE OF CONNECTICUT 


JERROLD II. BARNETT 
ASSISTANT STATE'S ATTORNEY 


agreed to by counsel for the 


ounsc 


The foregoing Motion having been presented and it appearing 

the same should be granted, it is hereby 

ORDERED that the time within which to file the Counter 

of Connecticut is hereby extendca to 


BY THE COURT 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONI22CTICUT 


JOHN WESLEY RALLS, 


Petitioner, 


JOHN R. MANSON, et. al. 


Respondents. 


CIVIL NO. H-205 


AFFIDAVIT 


LEGAL CLINIC 
THE UNIVERSITY 
OF CONNECTICUT 
SCHOOL OF LAW 

Gniter Hartford 
Campus 
West Hartford, 
Connecticut 06117 


JOAN E. PACUUCO, being first duly sworn, under oath, deposes 
and says that the following facts are true: 

1. I am presently employed by the State of Connecticut as a 

court reporter for Superior Court at New Haven. I have been so 
Clu'$7?' 
employed since •Ma^' of 

2. I was employed in the above capacity during the month of 
November 1970 and was the official court reporter in the case of 
STATE vs. JOHN RALLS. 

3. The trial was completed on November 17, 1970. After the 
notice of appeal had been filed on December 23, 1970, I began to prepare 

the transcript. 

• U. As a reporter, I was scheduled to be in Court Tuesday through 
Friday from 10:00 a.m. to 5:00 p.m. Therefore, the preparation of 
thi 3 transcript was done at night, on weekends or on Mondays when I 
was not scheduled to be in Court. 

5. The preparation of this transcript involved a two-step process. 
First, I dictated into a machine the court proceedings. As each tape was 
completed, I gave it to a private typist hired by me. 











LEGAL CUNIC 
THE UNIVERSITY 
OF CONNECTICUT 
SCHOOL OF LAW 

Cicatct Hertford 
Campus 
West Hartford, 
Connecticut 06117 


6. A transcript of a portion of the trial transcript was 
completed on March 22, 1971. Thereafter, I had that portion of the 
transcript signed by the official court reporter who thereupon sent 
one copy to the attorney representing Mr. Ralls and another to the 
trial judge. It is my understanding that before the trial judge certified 
the transcript, he asked the state's attorney to proofread it. The 
state's attorney returned one page to me to correct a typographical 
error. Thus, although the transcript of the testimony was completed 
on March 22, 1971, the certification by the judge did not occur until 

sometime after this date. 

7 . The remainder of the transcript, which included the voir dire, 
was not comenccd until after the completion of the trial testimony. 
Because only certain portions of the voir dire were requested by the 
attorney representing Hr. Ralls, Hr. DeHayo, I had to read through 
the entire voir dir. to choose certain part, before beginning the 
dictation. The preparation of the voir dir. transcript was completed 

by June 16, 1971* 

8. During the time I was preparing the Ralls transcript, there 
were numerous other transcripts which had to be completed simultaneously. 
The workload was sufficient to cause a considerable delay in preparation 
of this transcript. During the preparation of the Ralls transcript, 
there was no typist for the County of Hew Haven, making it necessary for 
each reporter to arrange for his own typist. Therefor, the typist whom 
I hired to do the Ralls appeal also typed all other tapes of court 
proceedings which I had dictated. During this time, an, sentencing 









WEST VIRGINIA 

WISCONSIN 

WYOMING 


Title 58-5-7, Vel. 16, W.Va. Code. 

Section 251.25, Rules of Practice in Sup. Ct., W.S.A. 

Buie 75, Rules of Civil Proc., W.S. 

o & 
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LEGAL CLINIC 
rHE UNIVERSITY 
>F CONNECTICUT 
SCHOOL OF LAW 

Create, Hartford 
Campus 

| West Hartford. 
Connecticut 06117 


transcripts ordered by a Judge, or other short transcripts, took 
priority over the preparation of the Ralls transcript. If the county 
of New Haven had had a typist, the private typist would have been able 
to work only on the appeal case and the state typist could have 
completed the shorter transcripts. Both the county of Hartford 
and the county of Bridgeport had at least one state typist and 
so did not have this problem. 

9. The delay for the preparation of the Ralls transcript was 
not unusually long. The Ralls transcript was not unusually long and 
most trial transcripts of comparable length took a similar amount of 
time to prepare. There is, therefore, a direct correlation between the 
length of a transcript and the amount of time necessary to complete it. 
Other factors which added to the delay in this case were the workload 
and my schedule at that time. Moreover, the facilities at the Superior 
Court were not conducive to dictation and so no work on the Ralls 
transcript could have been completed at the courthouse. Also, there 
was a backlog of transcripts which had to be prepared at that time. 

10. If this appeal transcript had to be prepared in 1974, it would 
take at least six months if not longer due to our increased workload 
and increased number of court appearances, including those now required 


on Mondays. 


M E. PAGI1Uc6 


(/ . 

Subscribed and sworn to before me this^*day*f January, 1974- 


' NOTARY PUBLIC r ” " 7 

rfij Ay* 




\ 















LEGAL CLINIC 
■HE UNIVERSITY 
>F CONNECTICUT 
SCHOOL OF LAW 

CiuUl Hartfotd 
Cimpiu 
Wat Hartfotd, 
ConMctfcst 06117 


UNITED STATES DISTRICT COURT 
DISTRICT OF COJfNECTICUT 


JOHN WESLEY RALLS, 


Petitioner, 


vs. 


JOHN R. MANSON, et. al. 

Respondents. 


CIVIL NO. H-205 


A F F I DAVIT 


JOHN WESLET RALLS, being first duly sworn, under oath, deposes and 
says that the following facts are true and corrects 

1. I am presently incarcerated at the Connecticut Correctional 
Institution at Somers, Connecticut, serving a sentence of life imprisonment 
for Murder in the Second Degree pursuant to a conviction on November 17, 

1970, after a jury trial in Connecticut Superior Court at New Haven. 

2. At the trial I was represented by MR. ANTHONY DeMAYO, public 
defender for the city of New Haven. Although I made repeated efforts througij 
■7 correctional counselor to have Mr. DeMayo contact me before my trial 
date, he did not do so. Although he and I were both present in court at 

the time of the Grand Jury indictment and at the time I pleaded not guilty, 
he did not discuss my case with me on either of those occasions. I 
did not confer with Mr. DeMayo about my case until the day the trial 
actually began. I conferred only once with an investigator from the 
public defender-s office a week before my trial. To the best of my 
recollection, however, I discussed only my family background with him 

but did not discuss any facts of my case. 

3. During the trial and after the prosecution had presented its 
case, I requested Mr. DeMayo to talk to witnesses on my behalf, including 
■y present employer, and to call those witnesses to the stand. I also 











/ 


LEGAL CLINIC 
THE UNIVERSITY 
OP CONNECTICUT 
SCHOOL OF LAW 


Hartford 


Wat Hartford, 
3—cticrt 06117 


— 3 — 

told Hr. DeMayo that I wished to take the stand on my own behalf. 

jntrary to my requests, Mr. DeMayo did not present a defense. 

The witnesses who were in fact available to testify are among 
others, KENNETH RALLS, FLORENCE SINOW, and DAVID CAMPBELL.. 

u. At approximately 8:15 p.m. on November 17 , 1970, the 
Jury was brought into the courtroom at their own request. At this 
time an attorney, MR. FRANCIS McQUADE, approached me and told me 
that he was standing in for Mr. DeMayo. Mr. McQuade admitted 
to me that he had no knowledge about my case. I was not present 
at any conversations which took place between the trial Judge 
and Mr. McQuade, although I understand that such conversations 
did take place as reflected in the transcript. At no time did 
I express my agreement to this substitution of counsel either to 
Mr. McQuade or to the trial Judge. At no time did I intend to 
waive ray right to be represented by my trial attorney, Mr. DeMayo. 

5. On December 28, 1970, I filed a notice of appeal through 
my attorney Mr. DeMayo. On September 1, 1971, I requested the 
Court to appoint another attorney to represent me on appeal. 

On September 28, 1971, a motion to withdraw was filed by Mr. DeMayo, 
heard and grated by the trial Judge. On that same day, Mr. John Williams 
was appointed to represent me. Whatever delay occured regarding 
that substitution was known and agreed to by me. The only motion 
for an extension of time of which I have been aware, was the 
motion filed by Mr. Williams after his motion for a typewritten 
brief had been denied. All other delays in this case whether 
caused by extensions of time or otherwise have been unknown to me. I 
have been anxiously awaiting a decision on my appeal since December 23, 
I 9 - 7 O. I would have objected to any and all extensions of time by the 
•State if I had been informed of such requests. 


\o\ 
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LEGAL CUNIC 
THE UNIVERSITY 
OF CONNECTICUT 
SCHOOL OF LAW 



6 . I have received an abundance of correspondence from Mr. Williams 
informing me of the various stages of my appeal. None of the 

letters I have received from him indicated that the State had 
requested and thereafter been granted ten extensions of time. 

7. On September 9, 1972, I wrote a letter to Mr. Williams 
indicating my impatience and agitation at the delay and requesting 
that he file any and all motions to prevent unjust delay on the 
part of the prosecutor. I did receive a letter from Mr. Williams 
on September 13, 1972, but it did not mention that he had consented 
to the State’s motion for an extension of time. 

8 . I understand that all of the letters referred to, both 
from Mr. Williams and from me are being submitted to this Court. 

I, therefore, waive any attorney-client privilege regarding 
these letters in order that this Court may have the opportunity 
to see that I was never informed of any extensions of time nor 

x agree to consent to motions by anyone. 


u... w/, 

WESLEY RALLS 

Subscribed and sworn to before me this 23rd day of January, 1974. 



•v&tkR-rr&itic—, - <- * c f-f- 

•*- I*-* r -'"- 
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UNITED STATES DISTRICT COURT 


’ DISTRICT OF CONNECTICUT 


JOHN WESLEY RALLS, 


CIVIL NO. H-205 


Petitioner, 


jam R. HANSON, et. al., 


Respondents. 


AFFIDAVIT 


STATE OF CONNECTICUT: 

S3. 

COUNTY OF NEW HAVEN: ' 

JOHN WILLIAMS, being duly sworn, deposes and says: 

•ft 

1. That he is an attorney licensed to practice in the State of 

Connecticut. ^ 5 

syf. /t 7 , /"’(/ 

2. That in October .of 1971 he was appointed by Judge George of. 

-V ,.i- : -/v 

the Superior Court srf New Haven as a special Public Defender for 
JOHN WESLEY RALLS, petitioner herein, and that he presently represents 
Hr. Ralls in His appeal to the Connecticut Supreme Court. 

3. That prior to this appointment Hr. Ralls had been represented 
Dy ANTHONY DeMAYO, of the New Haven Public Defenders office, and that 
Hr. DeMayo had filed a proposed finding of fact and request for finding 

- of fact in the Ralls matter. 


UL CLINIC 
UNIVERSITY 
ONNECTICUT 
SOL OF LAW 

itn Hertford 
Cun pus 
M Ksjtford, 
ecticut 06117 


- * That, upon the appointment, your deponent read the trial 
transcript and determined that an amended proposed finding and request 
were necessary in order that all potential reversible error and natters 
of fact were put before the Connecticut Supreme Court on the appeal. 


/ . 
V . 
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LEGAL CUNIC 
IHE UNIVERSITY 
IF CONNECTICUT 
, SCHOOL OF LAW 

I 

i I Cniln Hutford 
Campus 
West Hirtfonl, 
Connecticut 06117 


5 . That your deponent moved on November 15, 1971. for permission 
t „ file such documents before Judge Ocorge and for an extension of time 
to me then until December 31, 1971, which motion »ab granted on 

December 6 , 1971* 

6 . That, on December 15, 1971, your dependent mowed for a second 
extension of time until February 1, 1972, to file, which motion was granted 

on January H» 1972. 

7 . That on January 3, 1972, the amended draft finding and request 
for finding were filed with the State Court, end a copy is sutmitted 

herewith as W illi ams Exhibit No. 1. 

8 . That between January 1972, and January 5, 1973, the State 

of Connecticut, representing appellees in the matter before the Connecticut 
arprem. Court, asked for and received ten extension, of time withm 

which to file their counter-findings. 

9. That your deponent did not object to any of. the ten motions 

and orders for extensions of time, and did in fact stipulate to the last 

' extension of time dated December 6 , 1972. 

U . That your deponent did not object to these extensions because 

h. had been told by Jerold Barnett, State's counsel on the case that 
•' h. «s overworked, that he was receiving insufficient help, that he 
w then working night, and taking work horn on weekends and that the 
work wax ruining his family Ufa. Indeed, your deponent would often 
pans Hr. Barnett's office late at night and notice that he was there 

working. 


\t>^ 


* l 
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Gnitrr Hxrtford 
Campus 
West Hartford, 
ticot 06117 
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H. That another reason for not objecting was that your deponent 
had several tines objected to extensions of time in appeals to the 
Connecticut Supreme Court and that these motions for time extensions 
had nevertheless been summarily granted. Thus your deponent felt 
that such opposition would be futile, and would serve no purpose other 
than to irritate Mr. Barnett who could not, without additional assistance, 
move the case along more quickly. Nevertheless, your deponent did 
request that Mr. Bamett give preferential treatment to Mr. Ralls' case 
so as to expedite it, and in agreeing to the tenth extension of time, 
your deponent was informed by fir. Bamett that the counter-findings had 
been finished and were in the process of being typed. 

12. That after the filing of the counter-finding, the court, by 
Judge George filed its finding in March of 1973, but that this finding 
was a partial one in that the court had omitted necessary portions 

of tha finding and the court then retracted the finding and refiled 

in. May of 1973* 

13. That, on information and belief, the Record went to the 
printer in Jure of 1973, after submission of the assignment of error, 

• and were returned to counsel, in printed form, on October 31. 1973, some 
four or oore months l&t»er« 

14. That during July of 1973 your deponent submitted the appendix 
to his printer, WILLIAM MACK, so that the appendix could be printed and 
paginated and used in the brief. No further consideration was given to 
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the appendix since your deponent had been told by the printer 
that the appendix would not be ready until late Fall, 1973, ^ ce 
the printer was engaged in a lengthy printing for the State of 
Connecticut on an appeal. In December of 1973, several weeks after 
receipt of the Record, your deponent contacted the printer and was 
told the appendix would take another six to eight weeks of completion. 

15. When your deponent was informed that the appendix would take 
up to two months for printing, and knowing the brief would take 
several weeks for preparation and then at least one month to print, 
your deponent then moved for an opportunity to file a typewritten 
brief in order to attempt to comply with the A5 day rule of 
the State Supreme Court in regard to submission of briefs. The 
Court had mled favorably in a recent decision regarding typewritten 

briefs tot, without on opinion ^ 

'A' m.reaj^ur'depon4 filed » .otWfor an extension of five month. 

Which motion was filed on December 10, 1973, and has been opposed 
- by the State on the basis,-inter alia, of Mr. Ralls' application to the 
United States District Court. Oi information and belief, no decision 


has been reached by the State Court. j 

. 16. Your deponent^has ucjfaa met with Mr. Ralls personally. All - ■ 

communications with Mr. Ralls which are pertinent to the reasons for 
delay have been by letter both from and to him, and all are 

. divj. ■■rr-irinvit. as Williams Exhibits through 


contained within this affidavit as Williams Exhibits through 

■//t F.r. Ai/y a- r / , / / 

iSSSSv a ;» /m- <***“ir* ft J 

3NNECT1CUT j.J , 'ft,/ i ii C i S S * -/4 C# c/ i. 

JOL OF LAW " A //* . 

SSSU T/e ft#'-*. A*"'"-, ± 
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17 . Cta information and belief, the Connecticut Supreme Court 
does not sit during July, August and September to hear argument o:- 

to decide appeals. Additionally, I have been given the same information 

by Jerold Barnett, of the State. 

18. As to the motion for an extension of time, Mr. Diette, 

of the State's Attorney '3 office indicates Judge George is too sick to 

speak with counsel. 

19. Regarding the appellant's brief, your deponent has not yet 
commenced writing it, and will not until the appendix is filed, but 
the research is done. It is expected the brief will be a long one. 

20. As to communicating with Mr. Rails, your deponent did not,, 

/• ^ communicate regarding the year's extension including the one consent 

to an extension, but your deponent has attempted to keep Mr. Ralls 

otherwise informed regarding the processes of the case on appeal. 

__ > 

/ c ~ -- 

,- JOHN WILLIAMS 


Subscribed and sworn to bt?fore\ 


of January. 


^-r.jcfcTd 

6P Sofa£jo(^ Certify 


LEGAL CUNIC 
IHE UNIVERSITY 
OF CONNECTICUT 
SCHOOL OF LAW 

GrtJter Haitfotd 
Campus 
Wat Hirtford, 
Connecticut06117 


\01 








J'/ 


Q Ct 



LEGAL CLINIC 
THE UNIVERSITY 
OF CONNECTICUT 
SCHOOL OF LAW 

Gnater Hartford 
Campus 
West Hartford, 
Connecticut 06117 


UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


JOHN WESLEY RALLS, * 

Petitioner, : 

vs. * 

JOHN MANSON, et. al., * 

Respondents. : 

A F F I D A V I T 


CIVIL NO. H-205 


STATE OF CONNECTICUT: 

COUNTY OF NEW HAVEN : SS * 

WILLIAM J. MACK, JR., duly sworn, deposes and says: 

1. I am the President of the William J. Mack Company located at 

445 Washington Avenue, North Haven, Connecticut, and have been President 
since before July 1973* 

2. The William J. Mack Company, hereafter known as the Company, is 

a printing firm which, as one of its services, prints legal documents 

. apT < '. rv liV 1, 

for lawyers including Connecticut Supreme Court briefs and widen eie.r 

3. In July of 1973 an attorney by the name of JOHN WILLIAMS from 
New Haven, Connecticut, came to the Company with a request that we print 
an Appendix to a brief in appeal to the Connecticut Supreme Court and 
he submitted the Appendix to us. The name of the person appealing was 
JOHN WESLEY RALLS. 

4. At the time Mr. Williams came to us with the Appendix, we were 
doing a very large order for JEROID BARNETT of the State's Attorney's 
office. This Job was not finished until September 1973* 












LEGAL CLINIC 
THE UNIVERSITY 
OF CONNECTICUT 
SCHOOL OF LAW 

Cicalcr Hartford 
Cam pul 
West Hartford, 
Coauccticot 06117 


5. Because of the large job for Mr. Barnett and because of 

summer vacations, the Ralls* material, submitted by Mr. Williams, was set 
aside ir my office. 

6. There was no communication between the Company and Mr. Williams 
from July, 1973, until December, 1973* In December, 1973» Mr* Williams 
called us to inquire about the Appendix. He was told at that time about 
our concern regarding payment of the bill, and Mr. Williams said he 
would submit a letter to us from ANTHONY DeMAYO of the Public Defender's 
office indicating that Mr. Williams had been appointed a Special Public 
Defender for Mr. Ralls, and that the State would pay the bill for the 
Appendix. 

7. The reason the Appendix remained in my office from July, 1973, 
until December, 1973. is because I had gone to Brazil in August and 
expected to be gone a few days, but instead took several weeks, and when 
I returned I forgot about the Appendix being in my office. Nevertheless, 
had Mr. Williams called me to inquire about the Appendix before December, 
1973, we probably could have saved about a month in having the Appendix 
printed. 

8 . Based on the information contained in Paragraph 6 herein, the 
printing of the Appendix has been commenced, fit the date of this affidavit 
about one-third of the pages have been set and two-thirds remain, as well 
as the spacing. When the setting and spacing are completed, we will have 
to show the pages to Mr. Williams, then make the corrections and then 
paginate. We estimate six to eigit weeks for completion of the Appendix. 
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9. Ita the brief for the appellator was received for printing after 
completion of the Appendix, and it contained about 70 pages, our 
experience indicates that it would take about four weeks for completion 


l wLM 

jILLIAM^JyllACK, JR.^(Affiant) 


Subscribed and sworn to before me this ^-d^day of January, 1974. 


TTir?. mtr«r» r T/>n nr-tiTim 


COMMISSIONER OF THE SUPERIOR COURT 
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NO. 16334 

•! STATE OF CONNECTICUT 

i; 

VS. 


JOHN RALLS 


SUPERIOR COURT 
AT NEW HAVEN 
OCTOBER 31, 1973 


! MOTION for permission to file ty pewritten brief 

|| The defendant moves that he be granted permission to file a 

/ *! typewritten brief in his appeal in the captioned matter for the following 


!! r 


\5 


casons: 


✓ ! i 
./ il 

!i 

I; 

11 


1. The Record herein was filed today. 

2. He must file his brief within 45 days. 


I 

3. He cannot submit his brief to the printer until the printer returns | 
| the galleys of the Appendix, because the Appendix pages must be cited at 
j relevant portions of the brief. 


4. His Appendix was submitted to the printer in July of 1973 and 


li 

;i 

!j 

[ galleys have not yet been supplied. 

jj 5. unless he is permitted to file a typewritten brief, it will not dc 

!> possible to file a brief within the time provided by the Practice Book, for 

M 

1 the reasons aforesaid. 

J! ‘ For .the above reasons, defendant further moves that he be permitted^ 

i 1 * 

jj in his said typewritten brief, to refer to pages of the transcript rather than to 

pages of the Appendix. 


THE DEFENDANT 


NEW HAVEN COUNTY 
SUPERIOR COURT 

FILED 

NOV 2 1973 

LEONARD J. GILHULY 

ASST. CLERK 



^John R. Williams 

Special Public Defender 
His Attorney 
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NO. 16334 

STATE OF CONNECTICUT 


JOHN RALLS 


SUPERIOR'COURT 
NEW HAVEN COUNTY 
NOVEMBER 14, 1973 


STATE'S MEMORANDUM IN OPPOS ITION. 

V-;•' -m defendant' s r-.uTi o_n _fc^ 

' PERMISSION TO FILE TYPEWRITT EN jRIEF 

' ! : • { - 

Th e state opposes the defendant's motion for permission • 
to file' a typewritten brief for the following reasons: 

The defendant has failed to show good cause such as 
would justify a suspension of the rules of this Court; j 

2. The defendant has failed to cite an unusual delay 

in the appeal process; 

■ 3. To‘allow the request in this notion would establish 

a precedent’ from which the Court could withdraw only with extreoe 

difficulty; 

A «j. The defendant's claim that, without permission to file 
-a typewritten brief' he will not have his brief within the time 
allowed by the Practice Book, is made frivolous because of the 
longstanding policy of the State's Attorney's Office and of th.e 
Courts to allow reasonable extensions of time within which to... 
complete the brief. 


to 













For the above stated reasons, the State would oppose 
the Defendant's Motion for Permission to File a Typewritten 


Brief 


THE STATE OF CONNECTICUT 


DIETTE 


ERNEST J 
Assistant State's Attorney 


CERTIFICATION 


* 

Certified in accordance with Practice Book, Section 80 
this 14th day of November, 1973, to: 


John R. Williams, Eso. 
265 Church Street 
New Haven, Connecticut 


stauLt_S-tate-!s Attorney 


UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 
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NO. 16334 

STATE OF CONNECTICUT 
VS. 

JOHN RALLS 


) 

) 

) 

) 

) 


SUPERIOR COURT 
AT NEW HAVEN 
DECEMBER 10. 1973 


MOTION TOR EXTENSION OF TIME 

. The defendant moves that he be granted an extern Ion of time until 
May 1, 1974, -within which to file hie appeal brief in thle caea. In support of 
this motion, be represents as follows! 

1. Counsel submitted the appendix to the brief to legal printers 

In North Haven in July of 1973 and was advised that a backlog of legal printing 
would result in some delay. 

2. The galleys of said appendix have not yet been received from 
■aid printers. 

3. Said galleys are an essential prerequisite to submitting the brief 
to the printer, because the brief ijcuat contain citations fo appropriate pages 
ot the appendix. 

4. It is reasonable to assume that the same delays encountered in 
printing of the appendix will obtain with respect to printing the brief itself. 

5. Because of the foregoing massive delays, and because the 
defendant la Incarcerated, counsel undersigned filed with the Supreme Court 

* motion for permission to fils a typewritten brief in this case. The Supreme 

Court denied said motion on December 4, 1973, by order entered at New Haven 

\ 

on December 7, 1973. Consequently, there la no alternative to the->rUlef 


* / ^ ^ 
' 'V<. 


o'* 


v QA 




herein requested. 









THE DEFENDANT 




BY i 


X 


John K. WTliams 
Special Public Defender 
265 Church Street 
Now Haven, Connecticut 06510 
HI* Attorney 


ORDER 


The foregoing motion having been heard. It le hereby ORDERED! 
That the defendant la granted an extension of time until May 1, 1974, within 

a 

vhlch to file his appeal brief In this case. 


THE COURT 


BY. 


^ . 


Service certified per P.B. 
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I. Ri;.ht Thumb 


Note amputations 
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Q Okay. No.-, to got bock to this fingorprlnt, T 
believe you testified that there ere five lotont prints 
delivered to you by Detective Cafono of the Hamden Police 

Department? A Yos * sir * 

Q Did you compare any of them with fingerprints 

of John Ralls the dofondant in this case? 

A Yes, 1 did. 

Q Did you find, in your opinion, a:, to ..-hethcr or 
not any of the Intents compared favorably with the finger¬ 
print card of John Ralls?_ • 









02 

A Yoj, I did. 

' q Showing you this fingerprint cord, Sergeant, con 

tell we wliofo fingorprint cord that is? 

A This is a fingorprint card of John Rolls, *■-liicla 
on file at the Bureau of Identification, nl.oC.S.P.J. 

227299. 

q what is the C.S.P. number? 

J A It is a control buroou for oil tl»e criminal 

arrest records in the State of Connecticut. 
q All right. 

the COURT: Just a moment. I ought to 
caution this jury ot this particular tine, that 
whatever it was, it wight have been just .« r 

Matter. I don’t know the extent of it. Tt doe n't 
affect this catc, nor is it introduced for that 

purpose. 

MR. SPCRANOF.O: Po ilively not. 

MR. OoMAYO: I think ot this point the jury 

ought to be c\cusod. 

THE COURT: All right. I % 411 excuse the 

jury. 

(The jury left the courtroom.) 

\ti. DeMAYO: Your H nor, -o ent through a 
rather elaborate precaution to avoid au> mention 

of where this card came from. 

THE COURT: 1 am .ure the itno,. didn’t 

knov/ about it. 


you 

v/ 

was 



i 
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. . have been oskcA 

„ „. Y0 . p u t ho should* t n»v 

ia. DO '^ Y °* 

... r ;»;—«• •“•••• 

. 

v the i»rt»" <1 ot lhis cord# 

,c,ldd anything ^ ^ Jury certainly, It* 

" 5t ^ C ”“ d : know that tlngorgrlnka <>.d 

11 corvnon sens , ; Uf t about to 

. f r ora somoploco* on 

#o he token 1 . t compared 

tho question Mother or not 
Choao Prints. Thofs oU- ^ x dol , 

^• C0URTI ^ don't feol it is grounds 

caution the Jury on t. ( , ecl0 rc a ^ 

_| this point« 

onouoh lor mo, ly roal close to 

trl ol, hut 1 think it is dangerously 

it * lAAY0 . i will «ov® 

/ MR. De.AAYO. 8cd note cn 

v , overrule it, 

Tl E COURT: 1 wil1 

Thank you, your Honor. 

TUV COURT : ^ may recoil the u y 

Tl * . to the courtroom.) 

(The jury r.turnc ^ ^ pr »cood. 

TUP. COURT: Thank you. ^ ,. 0 nt 

octiAMnFO* Thank you* * 

*• SPERAN ° lh „ t th . only purpose oi 

clear that tnc 

to make it P»r ^ ^ ^ tho t Sergeant Mc- 

.ti.rlng this car. ‘ lhe prints oi 

Oonoid compared a ».*«» *» tat 
John Rail** 
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TIIE COURT: Okay. I rvont to caution the 


jury again, that I don't know what the extont it 
covors, whether it night have been some oinor 
natter, or it aoy hove been on application for 
employment. You arc not to give it any moro 
weight than that. This roan i: being triod heie 
on this case only. 

f-31. SPCRANOrO: May it bo marked, your Honor? 

THE COURT: It may be marked State's exhibit 


(The above-mentioned finyorprint cord of 
John Rolls was received and marked Staio's Exhibit 


IL 













___ _ ,__ .1 

-.„ ..* ,**‘' »* —* • “ ■* tll *~ 

547 

ft 

<Th» Jury began deliberation* at or ahoat 
2:15 p.n.) 

<At or ebout 5:00 p.n. the following occurred:)- 
TIE COURT: Roktt»e our session. You eay t 

call lbo Jury. 

<Tho Jury returned to tho eoartreon.) 

THE COirrr: I have callod you oil boceuso of 
tho hour. I e« not trying to hurry your dollboratio** 
.„t all. I wont you to bar# tieo enough to consider 
the*, and consider thorn with all tho thought that 
you can. lloworor, I would like to know if it is 
• catter of a couple of hour*. I can send cut and 

C et sandwiches. If It « ** ttor of “ #r * tha “ 
that, end you wont to havo dlunar, it can bo 
arranged. I can .send out and «ake those arrarge- 
eeats. I cannot allow you to leave before I have 

soae sort of a verdict. -— 

You could readily *oo, if socebody got aick 

overnight, I would have to doelara a mistrial, 
and this case would lava t- start all over again. 

It would he on liepoefiblllty. 
v./u anybody in a position to toll we bo*. 

long you fool that you wont, or whether sandwiches 
*onId do, or would you like a sit-down dinner? 

A Jiaoa: I think it la going to i* a whilo. , 
TIE COURT: That is all I need to know. You 
coy retire to tho Jury roue, end arrangements will 


us 


l 
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IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE 
SECOND CIRCUIT 


NO. 74-1682 

JOHN WESLEY RALLS, PETITIONER-APPELLEE 

VS. 

JOHN R. MANSON, COMMISSIONER OF 
CORRECTION OF THE STATE OF 

CONNECTICUT, RESPONDENT-APPELLANT 


RESPONDENT'S APPEAL FROM A JUDGMENT 
OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 

APPENDIX TO RESPONDENT'S BRIEF 


Jerrold H. Barnett 
Assistant State's Attorney 
Drawer H, Amity Station 
New Haven, Conn. 06525 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CO'^TECTICUT _ .. 


NEW i^jAVEN ___ KfllQ 3 25 PH *7^ 


I JOHN \7ESLIY FALLS 


.. JOHN R. MANSON, Covpsis&ions* 
Corrections of the State of 
Connecticut 


USC r * ■ in vCU3T 

CIVIL- ACTION- NO*. H-205 




fV 


JUDGMENT 


The above-entitled action came on for consideration 
,y the Court by the Honorable M. Joseph Blumenfeld, United 


States District Judge; 

And the Court having filed its Memorandum of Decision 
on M*y 7, 1974, ordering that a Writ of Habeas Corpus issue out 
If this Court discharging the Petitioner from custody unless 
the Petitioner, John Wesley Ralls, is afforded a new trial 
within sixty days; 

It is accordingly ORDERED and ADJUDGED that a Writ 
3 f Habeas Corpus issue out of this Court discharging the 
Petitioner from custody unless the Petitioner, John Wesley 
lalls, is afforded a new trial within sixty days. 

Dated at. Hartford, Connecticut, this 10th day of 


ly, 1974. 


SYLVESTER A. MARROWSKI 

Clerk, United States District Court 


.1. f ft <'■■■■ 

Deputy Clerk 
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UNITED STATES DISTRICT COURT 
DISTRICT OF it^N^ECZjliCUTn 7l] 


JOHN WESLEY RALLS —- 


JOHN R. MANSON, Commissioner 
of Corrections of the State 
of Connecticut 


LRH 

U.S. OlSTlflCT COURT 
► HARTFORD. COKN. 


CIVIL NO.'H-205 


MEMORANDUM OF DECISION 

Petitioner was convicted of murder in the second degree 

on November 17, 1970, after a jury trial in Connecticut 

Superior Court at New Haven. On December 11, 1970, he was 

sentenced to a term of life imprisonment. He is presently in- 

• • 

carcerated at the Connecticut Correctional Institution at 
Somers. He seeks a writ of habeas corpus in this Court, 
claiming that his rights under the Fifth, Sixth and Fourteenth 
Amendments of the United States Constitution were denied during 
his trial in state court. Before the merits of his substantive 
claims may be assessed, however, it must be determined whether 
28 U.S.C. § 2254(b), which requires state prisoners to exhaust 
available state court remedies before applying for federal 
habeas corpus, bars this Court from considering petitioner*^ 
claims. 


I. EXHAUSTION OF STATE REMEDIES 


A. Petitioner's Direct Appeal 


The chronology of the petitioner's direct appeal in the 
state courts is not in dispute. Petitioner's trial counsel. 
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1 / 

a Public Defender for New Haven County, was originally ap¬ 
pointed to represent petitio ner on appeal. On December 30, 

1970, the Public Defender filed a notice of appeal of the 

1 / 

petitioner's conviction in New Haven Superior Court. On 
2 / 

August 19, 1971,” the Public Defender filed a request for a 

3/ 

•finding and a draft finding, - as required by Sections 629 and 
630 of the Connecticut Practice Book. The petitioner subse¬ 
quently sought a change of counsel, and on October 28, 1971, _ 
the Public Defender was granted permission to withdraw as 

petitioner's appellate counsel and a Special Public Defender 

4 / 

was appointed to represent the petitioner.- On November 15, 

1971 the Special Public Defender moved for and received per- 

5/ 

mission to file an amended draft finding. On December 15, 
1971, the Special Public Defender filed an amended draft 
finding, and on January 3, 1972, he filed an amended request 
for a finding , ^Thereafter the State's Attorney moved for 


Petitioner's Exhibit 4, "Notice of Appeal." ^ 

2 / 

— A portion of the transcript, containing the testimony at the 
trial, was completed*on March 22, 1971, and sent to the Public] 
Defender. The remainder of the transcript, containing the von 
dire, was completed by June 16, 1971. Affidavit uf Joan E. 
Pugliuco, court reporter for Superior Court at New Haven, 
dated January 24, 1974. 


3 / • 

~ Petitioner's Exhibit 11, "Request For A Draft Finding." 


See Petitioner's Exhibit 2(c), Superior Court Docket #16334. 


5 / 

Id. 
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and received numerous extensions of time in which to fi.'.e its 

7 / 

draft counterfinding,” required by Section 631 of the Prac¬ 


tice Book. ~The draft counterfinding was ultimately filed on 

January 5, 1973.“^ The trial judge filed his finding, requirecj 

9/ 

by Sections 634-635 of the Practice Book, on March 12, 1973. 
Both the Special Public Defender and the State’s Attorney 
immediately moved to correct the trial judge's finding, pur¬ 
suant to Section 636 of the Practice Book, and the trial judge 

10 / 

filed a corrected finding on May 2, 1973. The Special 

Public Defender filed assignments of error, required by Sec- 

11 / 

tion 612 of the Practice Book, on May 29, 1973. The record 

in the case finally went to the printer in June of 1973. The 

printed record was sent to the Connecticut Supreme Court and 

12 / 

the parties on October 31, 1973.— An appendix to the record, 
which the Special Public Defender sent to the printer in July 


“ See Petitioner's Exhibit 2(c), (d), Superior Court Docket 
#16334. 

8 / 

— See Petitioner's Exhibit 2(e), Superior Court Docket ^16334. 

9/ —- - 

w. 

10 / 


Id. 


11 / 


Id. 


12 / 


Respondent's Exhibit 1. 


V 







of 1973, is being printed at the present time. Thus, 

l 

!almost three and one-half years after the petitioner’s notice 
of apR^\.^^ii^>JwdLa£ 5 -Jbave^still not been printed or 
filed with the Connecticut Supreme Court, nor has a date been 
set for argument before the Connecticut Supreme Court on 

14/ 

■petitioner's direct appeal of his state court conviction.— 

B. Inordinate Delay and the Absence of Effective 
Available State Corrective Process 
_ Under 1 28 U.S.C. S 2254(b) _ 

The Judicial Code, 28 U.S.C. § 2254, provides as 

follows: 

"(b) An application for a writ of habeas 
— corpus in behalf of a person in custody pur¬ 
suant to the judgment of a State court shall not 
be granted unless it appears that the applicant 
has exhausted the remedies available in the 
courts of the State, or that there is either an 
absence of available State corrective process 
or the existence of circumstances rendering such 
process ineffective to protect the rights of the 

prisoner." 

\ 

This provision has generally been construed to fore¬ 
close issuance by a federal court of a writ of habeas corpus 

t 

until the petitioner has presented his claims to the state 

courts and received a decision in his case: 

"It has been settled since Ex parte Royall , 

117 U.S. 241 (1886), that a state prisoner must 
normally exhaust available state judicial remedies 
before a federal court will entertain his peti¬ 
tion for habeas corpus. ... We have consistently 
adhered to this federal policy, for 'it would be 


13/ 

See Affidavit of William J. Mack, president, William J. 

Mack Company, printing firm, dated January. 25, 1974. 

14/ 

The Connecticut Supreme Court does not hear oral argument 
during July, August and September. Thus, the petitioner could 
not be heard on his direct appeal until some time during the 
October 1974 Term of the Connecticut Supreme Court;at the 
earliest. 

... _ .. 
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; ^ 


unseemly in our dual system of government for a 
federal district court to upset a state court 
conviction without an opportunity to the state 
courts to correct a constitutional violation. 

Parr v. Burford , 339 U.S. 200, 204 (1950) ...» 

■■ * ■ ~ ~~ - MW • ' 


Picard v. Connor , 404 U.S. 270, 275 (1971). As long as the 
petitioner fairly presents his claims to the state courts, 

. it is of no consequence that the claims are dismissed for 
failure to comply with state procedural requirements: "The 
state Courts need not have decided the merits of the claims 
raised by the applicant in the state courts in order for him 
to be considered to have exhausted his state court remedies." 
United States ex rel. Meadows v . State of New York, 426 F.2d 
1176, 1179 n.l (2d Cir. 1970), cert, denied 401 U.S. 941 
(1971). See Hawkins v. Robinson , 367 F.Supp. 1025, 1029 
(D. Conn. 1973). However, the petitioner must have presented 
to the state courts the same claims which he subsequently urge 
upon the federal habeas court. Picard v. Connor, su£ra, 404 

U.S. at 276. 

It is well established that the exhaustion requirement 
of 28 U.S.C. § 2254 is not jurisdictional: it does not restrict 
the power of the federal court to grant relief in appropriate 
cases. Fav v. Noia / 372 U.S. 391, 420 (1963); United Stat es 
^ . firnham v. Mancusi , 457 F.2d 463, 468 (2d Cir. 1972). 

Rather, the exhaustion requirement is grounded in flexible 
considerations of comity, "a doctrine which teaches that one 
court should defer action on causes properly within its juris¬ 
diction until the courts of another sovereignty with concurrent 
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Apparently Connecticut is the only jurisdiction in the nation 










powers, and already cognizant of the litigation, have had an 
opportunity to pass upon the matter," Barr v. .. Bur for d, 339 
-U.S. 200, 204 (1950^,^0,tSdJa ? a V v - supra, 372 U.S. 

at 420. Indeed, the broad scope of federal habeas corpus 


indicates that federal courts must place primary emphasis on 


.the redress of constitutional deprivations rather than on def¬ 
erence to the state judicial machinery: "Although in form 
the Great Writ is simply.a mode of procedure, its history is 
inextricably intertwined with the growth of fundamental rights 
of personal liberty. For its function has been to provide a 
prompt and efficacious remedy for whatever society deems to be 

intolerable restraints. .Its root principle is that in a 

civilized society, government must always be accountable to 
the judiciary for a man's imprisonment: if the imprisonment 
cannot be shown to conform with the fundamental requirements 
of law, the individual is entitled to his immediate release." 


Fav v. Noia . supra , 372 U.S. at 401-402. As the Supreme Court 


recently declared, in Hensley v. Municipal Court, 411 U.S. 
345, 349-350 (1973): •_ 


"While the 'rhetoric celebrating habeas ^ 
corpus has changed little over the centuries, 

• it is nevertheless true that the functions of 
the writ have undergone dramatic change, our 
recent decisions have reasoned from the premise 
that habeas corpus is not 'a static, narrow, 
formalistic remedy,' .Tones v. Cunningham, gu££a> 
at 243, but one which must retain the ability 
to cut through barriers of fonnand procedure 
mazes.’ Harris v. Nelson, 394 U.S. 286, 291 
(1969). See Frank v. Mangum , 237 U.S. 309, 346 
(1915) (Holmes, J., dissenting). The very 
nature of the writ demands that it .be adminis¬ 
tered with the initiative and flexibility 




. ». . 
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essential to insure that miscarriages of justice 
within its reach are surfaced and corrected. 

Harris v. Nelson , supra , at 291. 

Thus, we have consistently rejected inter- 

_ p rp |- p t-j n nR-nf .,fhP -haheas.^:ornus statute that 

would suffocate the writ in stifling formalisms 
or hobble its effectiveness with the manacles of 
arcane and scholastic procedural requirements. 

The demand for speed, flexibility, and simplicity 
j^g clearly evident in our decisions concerning 
the exhaustion doctrine. Fay v. Noia , 372 U.S. 391 
(1963); Brown v. Allen , 344 U.S. 443 (1953) . . . 
(Footnote omitted). 

Thus the exhaustion doctrine "is a judicially crafted 
instrument which reflects a careful balance between important 
interests of federalism and the need to preserve the writ of 
habeas corpus as a 'swift and imperative remedy in all cases 
of illegal restraint or confinement.'" Braden v . 30th 
Judicial Circuit Court of Kentucky , 410 U.S. 484, 490 (1973). 
Accordingly, the Supreme Court has noted that "once the fed¬ 
eral claim has been fairly presented to the state courts, the 
exhaustion requirement is satisfied." Picard v. Connor, 
supra , 404 U.S. 270, 275 (1971). The exhaustion requirement 

"... does not erect insuperable or successive 
barriers to the invocation of federal habeas 
corpus. [It] is merely an accommodation.of our 
federal system designed to give the State an ^ 
initial 'opportunity to pass upon and correct 
alleged violations of its prisoners' federal 
rights. Fav v. Noia , 372 U.S. 391, 438 (1963)." 

Wilwording v. Swenson , 404 U.S. 249, 250 (1971). 

The federal Courts of Appeals have recognized that 

excessive delays in state court proceedings in which a defend 

ant claims that his conviction was obtained in violation of 

his constitutional rights may deny the defendant due process 


// 















of law and justify a federal court in proceeding to the merits 
of a habeas corpus petition. In the leading case. Smith 
State of Kansas . 358TOTS^lOttTCir. 1966), cert, denied 
389 U.S. 871 (1967), the petitioner had pleaded guilty in 
April ; 1964, to state charges of second degree burglary and 
'.grand larceny. In September, 1964, claiming that his guilty 
plea had been coerced. Smith filed a motion for relief under 
the Kansas post-conviction statute. In March, 1965, the 
motion was denied. Smith filed a notice of appeal and the 
trial court appointed the same attorney to represent Smith on 
I his appeal. Smith objected to the appointment of the attorney, 
and the attorney filed a motion to withdraw. While that 
motion was under consideration, Smith filed a petition for a 

o 

writ of habeas corpus in federal district court. The petition 
was dismissed on the ground that Smith had failed to exhaust 
his pending state remedy. Smith then appealed the denial of 
federal habeas corpus, and in December,1965, while his appeal 
was pending before the Court of Appeals for the Tenth Circuit, 
an order was filed in the state court sustaining the trial 
attorney’s motion to withdraw from the post-conviction pro¬ 
ceeding and appointing another attorney to represent Smith. 

At approximately the same time the record on appeal from the 
state trial court was docketed in the Kansas Supreme Court. 
Thus at the time the Court of Appeals for the Tenth Circuit 
issued its decision, more than one year had elapsed since 
Smith had filed his motion for post-conviction reliei and he 
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had still not been able to present his arguments to the Kansas 
Supreme Court. Over the objection that Smith had failed to 


exhaust his pending 
declared: 


r , the Court of Appeals 


"The federal courts have the inescapable duty 
to entertain a solid claim of an unconstitutional 
restraint by a state under color of its law, and 
jurisdiction is not defeated by anything which 
may occur in the state proceedings. See Fay v. 

Noia, supra, 372 U.S. 426, 83 S.Ct. 822; Townsend 
v. Sain, 372 U.S. 293, 83 S.Ct. 745, 9 L.Ed.:.d 
770; Chase v. Page, 10 Cir., 343 F.2d 167, 171. 

♦ Consistently with these inexorable principles we 
have recognized that inordinate delay in the 
adjudication of an asserted post-conviction 
remedy may very well work a denial of due process 
cognizable in the federal court. See Kelly v. 

Crouse, 10 Cir., 352 F.2d 506." 

r 

356 F.2d at 656. The Court of Appeals then reversed and re¬ 
manded the case to the trial court "with directions to take 
such steps as it deems necessary to secure petitioner's right 
to a prompt hearing on his claim of unconstitutional restraint." 
Id . at 657. See also Jones v. Crouse , 360 F.2d 157 (10th Cir. 
1966) (eighteen-month delay in appeal from denial of motion 
for post-conviction relief); Dixon v. State of Florida , 388 
F.2d 424 (5th Cir. 1968) (twenty-month delay in post-conviction 
proceedings); St. Jutes v. Beto , 462 F.2d 1365 (5th Cir. 1972) 
(twenty-seven month delay in state habeas corpus proceedings); 
United States ex rel. Senk v. Brierley . 471 F.2d 657 (3rd Cir. 
1973) (three and one-haif year delay in post-conviction pro¬ 
ceedings). Cf. Tramel v. Idaho . 459 F.2d 57 (10th Cir. 1972); 

Reynolds v. Wainwright . 460 F.2d 1026 (5th Cir), cert, denied 

% 

|409 U.S. 950 (1°72); Rivera v. Concepcion . 469 F.2d 17 (1st 
I Cir. 1972). As the court stated in Dixon v. Florida , supra , 


// 
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388 F.2d at 426, "We must ever be sensitive both to the basics 
and to the nuances of judicial federal-state congruency. The 
concept of federal-state comity involves mutuality of respon- 
sibili^»^ai*d-^HT*-una«rfced~upon responsibility can relieve one 
comity partner from continuous deference. Moreover, the wait 
for action on the writ must not be so exhausting as to frus- 

• 

trate its purpose. Patience is a virtue in the accommodation 

process of our federalism, but it is not inexhaustible." 

The principle is not limited to collateral proceedings 

in state courts. In Wav v. Crouse , 421 F.2d 145, 146-147 

(10th Cir. 1970), the court stated: 

"Just as a delay in the adjudication of a post¬ 
conviction appeal may work a denial of due 
process, so may a like delay in the determination 
of a direct appeal. The question presented here 
is in what court should petitioner seek vindica¬ 
tion of his asserted constitutional grievance. 

In our view. Way properly resorted to the federal 
• court, which should not, without knowing the facts 
and circumstances of the eighteen-month delay, 
have required him at this late date to commence 
a completely new and independent proceeding through 
the very courts which are responsible, on the face 
of the pleadings, for the very delay of which he 
complains." 

«• 

See also Dozie v. Cady . 430 F.2d 637 (7th Cir. 1970)(seventeen- 
month delay in direct appeal); Odsen v. Moore , 445 F.2d 806 
(1st Cir. 1971) (thirty-four-month delay in direct appeal: 
"[W]e confess to a sense of the absurd in saying to one who 
without success has for nearly three years tried to spur both 
his court-appointed counsel and, apparently, the courts to 
action, that he must persevere in perpetuity before he can 
complain of failure to a federal court." 445 F.2d at 807). 


// 
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Where federal courts have determined that the delays 
experienced by a federal habeas corpus petitioner in the state 
courts have been excessive and unjustified, they have found 

imam «« ■ whmm h ■ «*•% 

the state corrective process "ineffective to protect the rights 
of the prisoner," 28 U.S.C. § 2254(b), and have proceeded to 
the merits of the petition. Where they have further found 
that the petitioner's conviction was obtained in violation of 
his constitutional' rights, they have granted the writ. In 
United States ex rel. Johnson v. Rundle . 286 F.Supp. 765 (E.D. 
Pa. 1968), the petitioner had suffered a delay of nineteen 
months in post-conviction proceedings following a conviction 
for rape in state court. With respect to the exhaustion doc¬ 
trine, the court stated: 

"Of course, the theoretical premise assumes 
that the states will allow the individual to 
present his claims without overly burdensome 
procedural snarls and to render decisions on them 
with reasonable dispatch. If the state does not 
act so, then the effect of the 'exhaustion 
doctrine' would be 'to shield an invasion of the 
citizen's constitutional rights.' Jordan v. 

Hutcheson, 323 F.2d 597, 601 (C.A. 4, 1963)." 

286 F.Supp. at 767. The court found that the delay was "so 
inordinate as to justify our proceeding to consider the 
merits." Id. Concluding, further, that petitioner's confes¬ 
sion had been involuntary and that its introduction into evi¬ 
dence at petitioner's trial had deprived him of due process 
of law, the court granted the writ of habeas corpus. See also 
West v. State of Louisiana , *478 F.2d 1026 (5th Cir. 1973) 
(seven-month delay in state habeas corpus proceedings); 
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Mo rgan v. State of Tennessee , 298 F.Supp. 581 (E.D. Tenn. 1969)j 
(nineteen-month delay in state post-conviction proceedings). 

Cf . United States ex rel. Harper v. Rundle , 279 F.Supp. 1013 
(E.D. Pa. 1967); Uni t6 d H Statu s*ex rel. Carter v. Commonwealth , 
330 F.Supp. 593 (E.D. Pa. 1971); Allen v. Leeke , 328 F.Supp. 

292 (D. S.C. 1971). 

These principles have also been applied by federal 
courts in this Circuit. In United States ex rel. Lusterino v. 
Pros . 260 F.Supp. 13 (S.D. N.Y. 1966), the petitioner had ap¬ 
plied for federal habeas corpus in February, 1965, alleging that 
unlawfully seized evidence had been used against him, contrary 
to Mapp v. Ohio .-367 U.S. 643 (1961), and that admissions to 
a police officer had been improperly introduced into evidence. 
The district court denied the petition without a hearing on 
the grounds that there were state remedies available to the 
petitioner. In March, 1966, "[p]roceeding with the intermittent 
assistance of unpaid counsel," the petitioner managed to file 
a state petition for coram nobis. In June,1966, the state 
court ruled that the Mapp issue was unavailable for failure 
to raise it at trial, but that a hearing should be held on the 
issue of the admissions to the police officer. The hearing 
was scheduled for September, 1966, but apparently was delayed 
further. The petitioner again sought federal habeas corpus. 
The court said: 

"The foregoing chronology is enough to demonstrate 
that this court should move with all reasonable 
speed to hear at least petitioner's assertions 
under Mapp v. Ohio. This would be so even if 


// 
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nothing but the passage of time touched the 
decision of [the federal district court] almost 
. two years ago. For it is clear that there are 
sharp limits to the sacrifices men must make unon 
the altar of comity. In cases of much briefer 
delay, it has beaa~i-:««<®gnized that inordinate 
delay in the adjudication of an asserted post¬ 
conviction remedy may very well work a denial 
of due process cognizable in the federal court.' 

Smith v. State of Kansas, 356 F.2d 654, 656 
(10th Cir. 1966)." 

•260 F.Supp. at 15-16. The court ordered that a hearing be 
held on petitioner's claims within four weeks. In a Supple¬ 
mental Memorandum and Order, the court noted that on the eve 
of the scheduled hearing, the state had conceded the validity 
of petitioner's claims under Mapp v. Ohio . The court there¬ 
upon granted the writ, noting that "[p]roperly administered, 
the rule barring federal habeas corpus until adequate state 
remedies have been exhausted implements cherished values of 
our federal system. The rule withers to a grisly ritual when 
it is employed for nothing move than delay in the vindication 
of constitutional rights." Id. at 17. See also United .States 
ex rel. Graham v. Mancusi, supra . Cf . United Sta ges ex rel. 
Williams v. LaVallee , 487 F.2d 1006, 1015 n.18 (2d Cir. 1973); 
United States ex rel. Hill v. Deegan , 268 F.Supp. 580 (S.D. 

N.Y. 1967); United States ex rel. Goodman v. Kehl , 456 F.2d 

863 (2d Cir. 1972). 

% 

C. The Delay In The Instant Case 
Whether the delay in the’ direct appeal in any particular 
case has been excessive and unjustified will depend, of course, 

upon the specific circumstances presented. On their face the 

, % 

i /7 


i 
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Connecticut appellate procedures do not appear to^provide for 
an inordinately lengthy process. An appeal must be filed 
within twenty days fro m the date of judgment, which in a 
criminal case is the date sentence is pronounced in open 
court.— 7 The party appealing must file with his appeal a 
•request for a finding and a draft finding containing a state¬ 
ment of what each party offered evidence to prove, the 
questions of law and,to test rulings on evidence, the specific 
portion of the trial record which disclosed the context in 
which the ruling was made.—^ Ten days after the request for 
finding and draft finding are filed, the appellee must file 
a draft counterfinding. ^ Both the draft finding and the 

draft counterfinding must make appropriate references to the 

18/ . . 
pages of the transcript of the trial. Thereafter the trial 

court must file its finding within two weeks, "unless it is 

unable to do so, in which case it shall file it at the earliest 

19 / 

practicable time." Corrections to the court's finding must 

20 / 

be filed "as soon as practicable." Within ten days from 


Connecticut Practice Book § 601. 

16 / * 

Connecticut Practice Book §§ 613, 614, 629, 630. 

Connecticut Practice Book §§ 615, 631. 

^Connecticut Practice Book §§ 613, 614, 615, 629, 630, 63i, 
641. 

- 

I 19/ 

Connecticut Practice Book §§ 618,,634. 


Connecticut Practice Book §§ 626, 636, 

■ /A 














thf: filing of the finding, the appellant must file his assign- 

21 / 

nents of error.— When the assignments of error are filed, • 

the record of the case is complete and is docketed with the 

Connecticut Supreme Court. The appellant must then file 

his brief within forty-five days, the appellee’s brief is due 

.thirty days thereafter, and a reply brief may be filed within 

23/ 

the next twenty days. Thus,' if all of these steps are- 
taken in time, one hundred forty-nine days are alloted to 
counsel for preparation of the record and briefs. After the 

24/ 

briefs are filed, the case is assigned for oral argument. 

While the appellate procedures theoretically provide 
for a final determination of a direct appeal within approxi¬ 
mately six months, the procedure apparently works very differ¬ 
ently in practice. The petitioner has submitted statistical 
tables representing the timetable of review of the seventy 

criminal appeals decided by the Connecticut Supreme Court 

v 

between November 4, 1970, and December 18, 1973. The tables 
are not controverted or challenged by the state. The data 


Connecticut Practice Book § 612, 


Connecticut Practice Book § 683. 


Connecticut Practice Book § 724. 


Connecticut Practice Book § 711. 
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indicate that during the three years covered by the tables, 
no criminal appeal taken by a defendant has received final 


determination by the- C uim e ctir rrt Supreme Court in less than 

25/ 

thirteen months after a notice of appeal was filed. More¬ 
over, less than ten per cent of the criminal appeals by defend 
Barits decided during the three-year period were decided in less 
than eighteen months.— Slightly more than half the appeals 

were decided in eighteen to thirty months, and almost forty 

per cent of the appeals were pending more than thirty months 

27/ 

before final decision. The average length of time for a 

criminal appeal by a defendant was approximately thirty 

monthsBy contrast, the average time for adjudication of 

29/ 

an appeal in New Jersey during 1971-72 was 15.3 months. 

In the federal system, during fiscal year 1973, the average 
time for an appeal from filing of notice of appeal in the 
lower court to final disposition was 8.8 months; in the Second 
Circuit, 6.1 months; in the District of Columbia Circuit, 


See Table I to Petitioner's Brief, 


See Appendix B to Table I to Petitioner's Brief. 


See Table I to Petitioner's Brief. 

29/ 

—* Annual Report of the Administrative Director of the Courts 
of the State of New Jersey, pp. 8-9 (1973). 


^9 
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■ which had the longest period for processing of appeals, 13.5 


months. 


30/ 


The affidavits and statistical material submitted by 


the petitioner indicate some of the factors contributing to 
the extraordinary delays experienced by criminal defendants ini 


■W 

The amount of time required for the processing of an appeal) 
in the federal system may be seen from the following table: 

Filing of Notice 
of Appeal in 


Circuit 

Lower Court to 

Filing of Complete 
Record in App. Court* 

Filing Com¬ 
plete Record 
to Disposition** 

Total 

D.C. 


1.8 • 

. 11-7 

13.5 

1 


0.2 

5.1 

5.3 

2 


1.3 

4.8 

6.1 

3 


1.3 

8.9 

10.2 

4 


1.4 

5.8 

7.2 

5 


V 1.5 

• 4.9 

6.4 

6 


, 2.7 

7.0 

9.7 

7 


2.3 

11.1 

13.4 

8 


2.5 

4.5 

7.0 

9 


2.3 

7.3 

9.6 

10 


2.3 

6.3 

8.6 


Average 

1.8 

7.0 

8.8 




^Administrative Office of the United States Court, Annual 
Report of the Director 1973, at p. A-7, Table B5. 

• • 
^Administrative Office of the United States Courts, Management 
Statistics for United States Courts 1973, at p. £. 
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the Connecticut appellate process. Court reporters are 
scheduled to work in the state courts from 10:00 a.ra. to 


5:00 p.m. Tuesday through Friday. Preparation of transcripts 
must therefore be done at night, on weekends, or on Mondays. 
As a consequence, trial transcripts, which must be completed 


before draft findings and draft counterfindings can be sub- 

31/ 

initted, regularly take several months to complete. There 


are further delays of several months while the draft findings 

32/ 

are being drawn up by attorneys for the appellants. 


Once 


the draft findings are filed, there are generally further 
delays of several months before the State's Attorneys prepare 
and file their draft counterfindings. Then the trial judges 
must find time amid the welter of ongoing court business to 


draw up their findings in all of their cases being appealed. 


33/ 


317 


Affidavit of Joan E. Pagliuco, supra note 2. 


32/ 


The petitioner's statistics indicate that in approximately 
28% of the criminal appeals, draft findings were filed up to 
two months after notice of appeal was filed; in almost 387. of 
the appeals, draft findings were filed between three and seven 
months after notice of appeal was filed; in the remainder of 
the appeals, one third of the total number of appeals, draft 
findings were filed eight months or more after notice of appealj 
was filed. See Table V to Petitioner's Brief. Former Chief 
Justice Maltbie states that the granting of extensions of time 
for the filing of requests for findings and draft findings is 
"the general rule." Maltbie, Appellate Procedure in the 
Supreme Court of Errors of Connecticut 156 (2d ed. 1957). 


33/ 


The Petitioner's statistics indicate that in less than 22% 
of the criminal appeals, findings were filed up to two months 
after the draft findings were filed; in half of the appeals, 
findings were filed three to seven months after the draft find¬ 
ings were filed; in the remaining 287. of the appeals, findings 
were filed eight months or more after the draft findings were 
filed. See Table VI to Petitioner's Brief. 
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Apparently Connecticut is the only jurisdiction in the nation 

--- ' ' "" ’ Z r / 

i to require this time-cons uming preparation of a finding . 

The delay suffered by the petitioner tn this case is 
not extraordinary. That does not make it any more justifiable. • 

It is evident from the foregoing that criminal defendants 

; 

WIMMiMI I 1 *" ‘ 

appealing their convictions in the courts of Connecticut ex¬ 
perience, as a rule, very lengthy delays in the appellate 

*347 , 

Petitioner’s Brief, p. 6; Table IV to Petitioner's Brief. 

The’ "finding" does not have any intrinsic value. If the 
purpose of the finding is specification of the issues raised 
on appeal, see Maltbie, supra note 32, at 157, there is no 
reason why that purpose cannot be adequately served by the 
procedure utilized in other jurisdictions involving submission 
of briefs by the parties along with a stipulated record con¬ 
sisting of those portions of the record below which reveal the 
exact situation in which the issue being appealed arose and 
was ruled upon. The transcript of what occurred upon the trial 
is the underlying and basic record in any event. Whenever a 
"finding" is challenged the court is required to go to that 
record anyway. 

The Connecticut judiciary apparently has its own doubts 
as to the utility of the "finding" in the state appellate 
process. In recently proposed changes to the appellate rules, 
the number of situations in which a finding will be required 
may be substantially reduced. The proposed rules provide that 
in a jury case there will be no finding, nor will an appendix 
be required, except under the following circumstances: 

"If in the course of a case tried to the 
jury an issue is presented which requires a decision 
by the trial judge, a party adversely affected by 
any such decision may request a finding of fact as 
to that issue*for appeal in accordance with the 
procedure for an appeal in a court case." 

"Proposed Changes in Appellate Rules: Appeals in Jury Cases, 

35 Conn. L.J. 2B (November 13, 1973). This is apparently 
designed to cover a situation where something relevant to a 
case occurred de hors the record, c.g., outside communication 
with a juror during the course of a trial. See. generally ,^ ___ j 
Clark, Judicial Reform in Connecticut , 5 Conn. L. Rev. 1 (1972)., 
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process. The preparation of the record by counsel and the 

trial court, which the rules contemplate shall be completed in 

fiftv-four d avs. ge nerally,-takas.four to six times that amount 

of time. And, regrettably, this processing of a record by 

proliferating a finding into it does not serve its vaunted 

.purpose of framing the issues more correctly. See note 34, 

supra . In actual operation the "finding" is redundant. 

Indeed, the data indicate that a state prisoner sentenced to 

a relatively short prison terra is effectively deprived of any 

direct appeal whatsoever, since he will very likely complete 

35/ 

his sentence before his case is reviewed. 

The three and one-half year period during which the 
direct appeal in the instant case has been pending, although 
somewhat longer than the average, is by no means unique among 
Connecticut cases. Nevertheless, this delay in adjudicating 
the petitioner's rights is clearly inordinate and excessive: 
it certainly offends the "limits to the sacrifices men must 
make upon the altar of comity." United States ex rel. 
Lusterino v. Pros, supra , 260 F.Supp. at 16. As the United 


357 

The United States Supreme Court has taken note of such a 
situation: 

"Arguably ... if the prisoner could make out a 
showing that, because of, the time factor, his 
otherwise adequate state remedy would be inade¬ 
quate, a federal court might entertain his habeas 
corpus application immediately, under § 2254(b) 1 s 
language relating to 'the existence of circum¬ 
stances rendering such [state] process ineffective 
to protect the right of the prisoner.' But we 
need not reach that issue here." 

Preiser v. Rodriguez , 411 U.S. 475, 497 (1973). 




■ -— l.M-Ar 1 


- 33 - 
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States Supreme Court declared in Bartonc v. United States , 375 
U.S. 52, 54 (1963), "Where state procedural snarls or obstaclesj 
preclude an effe ctiva^sl;at^t-emady against unconstitutional 
convictions, federal courts have no other choice but to grant 
relief in the collateral proceedings." Cf. Hunt v. Warden, 
. Maryland Penitentiary , 335 F.2d 936, 940-941 (4th Cir. 1964). 

The state argues that this Court should not proceed to 
the merits of petitioner's claims because he has other avail¬ 
able-state remedies, i.e. , state habeas corpus. Conn. Gen. 
Stats. § 52-466, and motion to set aside the judgment for lack| 
of diligence in defending the appeal, Connecticut Practice 
Book § 696. 

The petitioner is not required, as a matter of law, to 
seek collateral state remedies while his direct appeal is 
pending. As noted above, "once the federal claim has been 
fairly presented to the state courts, the exhaustion require¬ 
ment is satisfied." Picard v. Connor , supra , 404 U.S. 270, 

275 (1971). The Supreme Court stated in Wilwording v. Swensonj 
supra , 404 U.S, 250: 

"Petitioners pre not required to file 'repetitious 
applications' in the state courts. Brown v. Allen , 

344 U.S. 443, 449 n.3 (1953). Nor does the mere 
possibility of success in additional proceedings 
bar federal relief. Roberts v. LaVallee , 389 U.S. 

40, 42-43 (1967); Coleman v. Maxwell , 351 F.2d 285, 

286 (CA6 1965). 

And our own Court of Appeals has held, "Under the traditaonaj. 
concepts of exhaustion only one opportunity through proper 
channels need be afforded a state to pass upon a question 
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before the [federal] habeas court should look at the merits. 
United States ex rel. Weinstein v. Fay , 333 F.2d 815, 819 
(2d Cir. 1964). Havln e fairly p resented his claims to the 
state courts by taking the route of a direct appeal, petition* 
was not required to pursue alternate state avenues of relief 
•at the same time. 

Moreover, the collateral remedies cited by the state 
appear to be illusory. While some forms of relief may be 
available to a defendant while his direct appeal is pending, 
the clear rule in Connecticut is that state habeas corpus 
"cannot be utilized as a substitute for an appeal of the orig¬ 
inal action, or for a writ of error, or for a petition for a 
new trial. In re Bion , 59 Conn. 372, 386, 20 A. 662. It may 
not be employed to review irregularities or errors of procedure 1 
or questions as to the sufficiency of evidence. Perell y _^ 
Warden . 113 Conn. 339, 342, 155 A. 221 .. . Wojculew icz 

— 9 v 


36 i 


v. Cummings . 143 Conn. 624, 628 (1956). See United States ex 


rel. DeNegris v. Menser , 247 F.Supp. 826, 829 (D. Conn. 1965), 


aff'd 360 F.2d 199 (2d Cir. 1966). An exception has been 


carved out of this rule for prisoners presenting federal 


i ■ 

“ A state prisoner may petition for a new trial on the ground 
of newly discovered evidence, Conn. Gen. Stats. § 52-2/U, 
while his direct appeal is pending. Dortch v. Sta_te, 142 Conn. 
18 (1954). The petition for a hew trial is not available to 
petitioner in the instant case: he does not claim to have __ 
found new evidence, and in any event petitions ror a new tnai 
must be brought within three years of the date of the juag- 
ment complained of. Conn. Gen. Stats. § 52-582. 


J6 












constitutional claims who have not ta^cn a direct appeal . 

"We hold, therefore, that a petitioner may 
collaterally raise federal constitutional 
claims in a habeas corpus proceeding even 
though he has failed to appeal his federal 
^51aTms~directly to us if he 
alleges and proves, by a fair preponderance 
' of the evidence, facts which will establish 

that he did not deliberately bypass the 
orderly procedure of a direct appeal." 

Vena v. Warden , 154 Conn. 363, 366-367 (1966) (emphasis added) 
Since petitioner's direct appeal is still pending, it is evi¬ 
dent that state habeas corpus would not lie. Because petitioner 
has presented his claims on direct appeal, the Vena doctrine 
is not applicable to his case. 

The motion to set aside the judgment under § 696 of the 
Practice Book may be granted "[i]f a party shall fail to de¬ 
fend against an appeal or writ of error with proper dili¬ 
gence. ..." Theoretically the motion might be used by a 
defendant whose direct appeal was being delayed, or ignored, 

by the state. In practice, however, the motion has rarely been 

37/ 

granted on behalf of a defendant in a criminal appeal: there 

do not appear to be any reported decisions in which it has 

been granted to set aside the judgment of a defendant convicteq 

% 

in Superior Court. Furthermore, the only grounds upon which 
the petitioner could claim lack of diligence on the part of 


A survey of the reported cases reveals only two instances 
in which the motion has been granted against the state, S tate 
v. Fenster , 151 Conn. 729 (1963), and State v. Stanley , 157 
Conn. 625 (1969), but in both of these cases the appeals were 
from the Circuit Court and the judgments had been affirmed by 
the Appellate Division of the Circuit Court. 


J7 
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the state would be in regard to the eleven extensions of time 
moved for and received by the State's Attorney for the filing 


of the counterfinding r - 


the appeal from January 


3, 1972, to January 5, 1973. The extensions of time, which 

may be granted under § 665 of the Practice Book "for good 

38/ 

cause shown," were all ordered by the trial judge. In 

•S tate v. Ward . 134 Conn. 81 (1947), where the trial court had 

granted several extensions of time for the filing of the 

requests for findings, the counterfinding, and the assignments 

of eihror, the Connecticut Supreme Court stated: 

"The various extensions of time granted by the 
trial court for filing appeal papers were made 
under provisions of the rules of court authorizing 
such action 'for good cause shown.' We must, in 
considering this motion, regard the extensions as 
properly granted, and as all papers were filed 
within the tines fixed in them we cannot consider 
the failure by the defendants to fj.le them earlier 
in determining whether they have prosecuted the • 
appeals with reasonable diligence." 


JO/ . , 

Petitioner's appellate counsel did not object to these ex¬ 
tensions because the State's Attorney on the case had com¬ 
plained "that he was overworked, that he was receiving insuf¬ 
ficient help, that he was then working nights and taking work 
home on weekends." Moreover, the appellate counsel had sev¬ 
eral times objected to the granting of extensions of time in 
Connecticut appeals, and "these motions for time extensions 
had nevertheless been summarily granted. Thus [he] felt tnau 
such opposition would be futile, and would serve no purpose 
ocher than to irritate [the State's Attorney] who could not, 
without additional assistance, move the case along more 
quickly." Affidavit of John R. Williams, counsel for John 
Wesley Ralls in his appeal to the Connecticut Supreme Court, 
dated January 25, 1974. In view of "the general rule" allowit 
extensions of time, see note 30 suora , it is highly unlil.cl/ 
that objections to the granting of extensions of time ior 
filing papers would have been sustained. 


jtr 


37 
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134 Conn, at 83-84 (emphasis added). Certainly a habeas 
corpus petitioner cannot be required to pursue state remedies 


where such efforts will be futile. United States ex rel. 

HuRhes«Tr.» ttgMgrrrr r^OS^T^ (2d Cir. 1968); Perry 

v. B ' ackledge , 453 F.2d S56, 857 (4th Cir. 1971), cert, granted 

42 U.S.L.W. 3226 (Oct. 15, 1973). Cf. Roberts v. LaVallee , 

39/ 

389 U.S. 40, 42-43 (.1967).“ 


Finally, the fact that the petitioner's appellate 

counsel did not object to the extensions of time requested by 

the State's Attorney between January 3, 1972, and January 5, 

„ 40/ 

1973, does not vitiate the delay experienced by the 


397 

The state relies upon Roberson v. Robinson , Civil No. H-180 
(D. Conn. November 9, 1973), for the proposition that § 696 of 
the Practice Book is an adequate state remedy available to the 
petitioner. In Roberson the petitioner sought federal habeas 
corpus, claiming that his direct appeals from his two state 
court convictions had been pending more than two years and that] 
the state had not yet even filed counterfindings in the cases. 
Judge Clarie dismissed the petition for failure to exhaust 
state remedies, noting that "Section 696 of the Connecticut 
Practice Book provides the petitioner with a plain, speedy, 
and efficient state court remedy." jtd. at p. 7. When Roberson 
returned to the Connecticut Supreme Court and filed a motion 
to set aside the judgment pursuant to § 696 of the Practice 
Book, Judge Clarie's faith in the Connecticut appellate proces^ 
was unfulfilled. At oral argument on the motion on January 2, 
1974, the State's Attorney stated that the counterfinding on 
the first conviction was being typed and would be filed within 
a few days. He also stated that the counterfinding on the 
second conviction was far from completion. Affidavit of John 
R. V7illiams, appellate counsel for Jasper Roberson, dated April 
5, 1974. The Connecticut Supreme Court granted the motion as 
to the first conviction unless the state filed its counter¬ 
finding on or before January 22, 1974 , and denied the motion 
as to the second conviction. State v. Roberson (Conn. Sup. Ct. 
January 2, 1974), 35 Conn. L'.J. 8 (January 15, 1974). 


40/ 


See note 3^ supra . 












petitioner. The petitioner contends that he was unaware of 

such extensions of time and that he would have objected had 
. . , _ AU _ 

he been aware of them: at any rate, in the absence of 

purposeful procrastination on the part of the petitioner and 
his attorney, dilatoriness of petitioner's counsel in his 
•^direct appeal will not preclude the federal court from con¬ 
sidering the merits of a habeas corpus petition, Odsen v. 

Moore, supra . any more than will delay in the availability of 
the trial transcript, United States ex rel. Johnson v, Rundle . 
supra . 286 F.Supp. at 768, or delay occasioned by withdrawal 
of a defendant's original appellate attorney. Smith v. State 
of Kansas , supra . 356 F.2d at 656, or delay resulting from the 
presence of other cases on the docket of the appellate court, 
Morgan v. State of Tennessee , supra . 298 F.Supp. at 583. As 
the court said in United States ex rel. Johnson v. Rundle . 
supra . regarding the unavailability of the trial transcript 
for approximately ten months: "This does not excuse the state'^ 
delay. It merely shifts the onus from the state judiciary to 
another arm of the state. And it is the entire state system 
that we look to in determining whether there has been inor¬ 
dinate delay." 286 F.Supp. at 768. 

In view of the foregoing, it is evident that the state 

court remedies are "ineffective.to protect the rights ofthe 

__ ~ .. ______ _ . 

[petitioner]^ 28 U.S.C. § 2254(b), and that this Court should , 


Affidavit of John Wesley Ralls, dated January 23, 1574. 


Jo 


I 
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proceed to a consideration of the merits of his petition. To 


do otherwise "might well invite the reproach that it is the 
prisoner rather than the state remedy that is being exhausted,' 
United States ex rel. Ktlnlg v. LaVallee , 306 F.2d 199, 203 
(2d Cir. 1962) (concurring opinion), quoted in United States 
ex rel. Graham v. Mancusi , supra , 457 F.2d at 467, and in 
rj| "‘ united States ex rel. Williams v. LaVallee , supra , 487 F.2d 
at 1015 n.18. This determination to proceed to the merits of 
the petition does not reward dilatoriness of counsel or offer 
the federal habeas courts as a substitute for the Connecticut 
direct appeal process. The petitioner has languished in prison 
for almost three and one-half years without haying his claims 
ruled upon by any court, and the end, in the state courts, is 
not yet in sight: there is no indication whatsoever in the 
record that his appellate counsel has sought delay for its own 
sake or that petitioner has simply sought to circumvent the 
state appellate process. Compare United States ex rel. VJilson 


v. Rowe . 454 F.2d 585 (7th Cir. 1971), cert, denied 406 U.S. 
909 (1972). It is evident that substantial numbers of 


Connecticut defendants are experiencing protracteddelays in 

the direct appeals of their state convictions. The state has- 

------ ‘ 42/ 

important interests at stake in the jgxhau stion do ctrine, 


427 


"As applied in our earlier decisions, the 
doctrine 

'preserves the role of the state courts 
in the application and enforcement of 
federal law. Early federal intervention 
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1 but these interests are ill-served when they are vindicated 
at the expense of the rights of individuals. Each petition 
for a writ of habeas corpus must of course be reviewed inde¬ 
pendently by the federal district court. "Delay that would 
be 'inordinate' in Kansas may be reasonable and unavoidable 
in Philadelphia." United States ex rel. O'Halloran v. Rundle , 
•2 'jO F.Supp. 840 (E.D. Pa. 1966). -If a substantial period of 
time has elapsed since the notice of appeal was filed and the 
Connecticut Supreme Court has not rendered a decision in the 
petitioner's case, a number of factors must be assessed in 
order to determine whether the delay in the particular case 
has been excessive and unjustified, including: the length of 
the trial and of the trial transcript, delays in completion 
of the transcript, the number and complexity of the issues 


42/ continued 

in state criminal proceedings would 
tend to remove federal questions from 
the state courts, isolate those courts 
from constitutional issues, and thereby 
remove their understanding of and hos¬ 
pitality to federally protected interests. 

Second, [the doctrine] preserves orderly 
administration of state judicial business, 
preventing the interruption of state ad- 
judicatibn by federal habeas proceedings. 

It is important that petitioners reach 
state appellate courts, which can develop 
• and correct errors of state and federal 
law and most effectively supervise and 

impose uniformity on trial courts.' 

* — 

Note, Developments in the Law—Federal Habeas 
Corpus, 83 llarv L Rev 1038, 1094 (1970)." 

Braden v. 30th Judicial Circuit Court of Kentucky , supra , 410 
U.S, at 490-491. 


ja 








raised on appeal by the defendant, the number and length of 
extensions of time granted to the defendant's counsel or to 
the State's Attorney for the filing of appeals papers, and the 
failure of the defendailC^^TfOtSTTser or the State's Attorney to 
process the appeal with due diligence. While the court must 
weigh each of these factors as appropriate, it is expected 
•that federal habeas petitions evidencing state appellate de¬ 
lays of eighteen months or more without a final determination 
by the Connecticut Supreme Court will be reviewed with partic¬ 
ular ‘scrutiny in order to insure that the rights of state 
defendants in criminal appeals are not unconstitutionally 
impaired. United States ex rel. Lusterino v. Pros , supra ; 
United States ex rel. Johnson v. Rundle , supra ; Way v. Crouse . 
supra ; Dozie v. Cady , supra . See Note, Developments in the 
Law—Federal Habeas Corpus , .83 Harvard L. Rev. 1038, 1098 
(1970). To the extent that this policy heightens the respon¬ 
sibility of state v -trial judges to be less disposed to grant 
numerous extensions of time to attorneys for the filing of 
appeals papers, and sharpens the responsibility of appellate 
counsel and State's Attorneys to treat criminal appeals with 
dispatch, the interests of justice will be that much better 

served. Implementation of the proposed changes in the 

43/ 

Connecticut appellate rules, reducing the time-consuming 
preparation of the "finding," may go a long way toward reme¬ 
dying a situation which is at best depressing and at worst 
intolerable. 



J* 
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li. PETITIONER'S SUBSTANTIVE CLAIMS 


The petitioner claims that his constitutional rights 
were denied at his trial" 1 iff‘VerStera 1 respects: (1) that the 
jury was improperly informed of his prior arrests; (2) that 
the trial judge's instructions to the jury applied improper 
pressure on the jury to agree to a verdict; (3) that statement: 
made by the petitioner at the time of his arrest were improp¬ 
erly admitted for consideration by the jury; (4) that he was 
denied effective assistance of counsel before and during his 
trial; and (5) that unconsented-to substitution of defense 
counsel during the jury deliberations and the rendering of the 
verdict denied him the effective assistance of counsel. Be¬ 
cause of the Court's conclusions regarding the first two 

claims urged by the petitioner, it is unnecessary to consider 

44/ 

the remaining claims. 


A. Evidence Of Petitioner's Prior Arrests 
During the state's case in chief, while the State's 
Attorney was conducting his direct examination of Sergeant 
James E. McDonald of % the Connecticut State Police Department 
Bureau of Identification, the following occurred: 

447 

The parties agreed to dispense with the taking of oral evi¬ 
dence at a hearing and instead to submit this case for decision* 
upon the pleadings, briefs, stipulations, affidavits, and e:<- 
.hibLts submitted by counsel. • These materials were to be sub¬ 
mitted in accordance with a schedule contained in an Order of 
this Court dated January 11, 1974. The parties subsequently 
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44 / continued 

ajTfced to extend this schedule by two weeks. The petitioner 
submitted an extensive brief covering the exhaustion question 
and the issues on the merits — However. after obtaining an 
additional extension of time for the filing of its brief due 
to the complexity of the issues involved," the respondent has 
limited its arguments to the issue of exhaustion of state 
remedies and has "respectfully declined" to discuss the sub¬ 
stantive constitutional issues raised by the petition. 
Respondent's claim that the issues "should remain before the 
•Connecticut Supreme Court" notwithstanding, this Court would 
clearly not be justified in acceding to still more delay -in 
the consideration of petitioner's claim, and therefore it now 
proceeds to the substantive issues. .. 
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Q Showing, you this fingerprint card, 
Sergeant, can you tell me whose fingerprint 
card that is? 

A This is a fingerprint card of.John 
Ralls, v?hich. was»dsk-£44« at the Bureau of 
Identification, also C.S.P.I. 227299. 

Q What is the C.S.P. number? 

A It is a central bureau for all the 
criminal arrest records in the State of 
Connecticut. 

Q All right.—^ 


At that point the trial judge spoke to the jury regarding 
Sgt. McDonald's testimony: 


THE COURT: Just a moment. I ought to 

caution this jury at this particular time, 
that whatever it was, it might have, been just 
a minor matter. I don't know the extent of 
it. It doesn't affect this case, nor is it 
introduced for that purpose. 46/ 

The defendant's counsel then asked that the jury be excused, 
and in the absence of the jury requested a mistrial. The 
trial judge denied the motion, stating: 


As I F 7 , I think I could duly caution the jury 
on it. I don't feel it is grounds enough for 
me, at this point, to declare a mistrial, but I 
think it is dangerously real close to it. 47 / 

When the members of the jury returned, the trial judge again 

457 

Transcript, p. 82. 

46/ 

Id. 

47/ 

Transcript, p. 83. 
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spoke to them about Sgt. McDonald's testimony: 


I want to caution the jury again, that I 
don't know what the extent it covers, whether 
it might hav.e nn.appliV.-ifinn for employ¬ 

ment. You are not to give it any more weight 
than that. This man is being tried here on 
this case only. 48 / 


, The fingerprint card was then marked and received into evi¬ 
dence as a State's exhibit. 

It is evident that, as a result of this exchange, the 

fact-that the petitioner had a record of prior arrests was 

before the jury. If there was any doubt in the mind of any 

member of the jury as to the petitioner's prior record, it was 

certainly dispelled by the fingerprint card itself. On the 

front side of the card the name, race, and sex of the petitioner 

are listed and the petitioner's fingerprints and signature 

appear. On the reverse side of the card, a white sheet of 

paper covered the central area, but three printed items were 

apparent. At the top left comer of the card was the 

following: "Connecticut State Police, Hartford 1, Conn." 

At the top right corner of the card appeared, "STATE BUREAU of 

IDENTIFICATION." At. the bottom of the card, just below the 

white sheet covering the central portion of the card, was the 

statement, "Please furnish all additional criminal history 

49/ 

and police record on separate sheet." The jury was surely 


W 


Transcript, p. 84. 


49/ 


Exhibit 1 to Petitioner's Brief (emphasis added). 
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led to the conclusion that the white sheet over the central 


i 

I . . . 

portion of the card covered entries indicating petitioner's 
"criminal history and police record." The petitioner did not 
.testify at the trial, nas^did-be otherwise put his character 
in evidence. 

The courts have long recognized that proof of other 

•crimes committed by a defendant may prejudice the defendant 

with the members of the jury and deny him a fair trial. As 

the Supreme Court stated more than eighty years ago: 

"Proof of [other crimes committed by the 
defendants] only tended to prejudice the 
defendants with the jurors, to draw their 
minds away from the real issue, and to produce 1 
the impression that they were wretches whose 
lives were of no real value to the community, 
and who were not entitled to the full benefit 
of the rules prescribed by law for the trial 
of human beings charged with crime involving 
punishment of death." 

Boyd v. United States . 142 U.S. 450, 458 (1892). In Michelson 
v. United States , 335 U.S. 469 (1948), the Court made it clear 
that unless the defendant himself opens up the issue of his 
character, the prosecution is absolutely prohibited from 
introducing any evidence on the subject. Thus, as a general 
rule, the law 

% 

"simply closes the whole matter of character, 
disposition and reputation on the prosecution's 
case-in-chief. The state may not show defend¬ 
ant's prior trouble with the law, specific 
criminal acts, or ill name among his neighbors, 
even though such facts might logically be per¬ 
suasive that he is by propensity a probable 
perpetrator of the crime. The inquiry is not 
rejected because character is irrelevant; on 
the contrary, it is said to weigh too much with 
the jury and to so overpersuade them as to 


J/ 


r 
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prejudge one with a bad general record and deny 
him a fair opportunity to defend against a 
particular charge. The overriding policy of 
excluding such evidence, despite its admitted 
probative value, is the practical experience 
that its disallowance tends to prevent .confusion 
> f.isauftiy—unfais-~surprise and undue prejudice." 

Id . at 475-476 (footnotes omitted). 

The Court of Appeals for the Second Circuit has recently 

•had occasion to discuss this issue in a case very similar to 

the instant case. In United States v. Harrington , 490 F.2d 

487 (2d Cir. 1973), the prosecution had attempted to bolster 

the testimony of a government witness who had failed to make 

an in-court identification of the defendant by having the 

witness duplicate, before the jury, an identification from 

"mug shot" photographs which he had previously made out of 

court. After objection by counsel for the defendant, and an 

ordered alteration of the photographs by the trial judge, all 

in full view of the jury, the photographs were admitted into 

evidence. V. 

The Court of Appeals succinctly summarized the issues 

and the applicable law: 

"An examination of the issue proceeds from 
the recognition of a basic tenet of our criminal 
law. If, at his trial, a defendant does not take 
the witness stand in his own defense, or if he 
has not himself been responsible for causing the 
jury to be informed about his previous convictions, 
he is entitled to have the existence of any prior 
criminal record concealed from the jury. The 
defendant's right to this protection is so well 
understood that discussion of it is unnecessary. 
However, this protection may be lost by unexpected 
trial occurrences such as occurred here when the 
prosecution sought to salvage an identification 
by confronting its witness with appellant's photo¬ 
graphs. That the introduction of photographs of 
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a defendant may..well be -'quivalcnt to the 
introduction of direct evidence of a prior criminal 
conviction has been articulated in a number of 
recent opinions which have recognized that the 
introduction of certain photographs may result 
in getting-before LWTury' the fact that the 
defendant has a prior record, and so has deprived 
the defendant of his right to a fair trial." 

490 F.2d at 490. Relying primarily upon Reed v. United 

‘ States , 376 F.2d 226 (7th Cir. 1967), United States v. Harman , 

349 F.2d 316 (4th Cir. 1965), and Barnes v. United States , 

365 F.2d 509 (D.C. Cir. 1966), the court specified three 

conditions which must exist if the introduction of "mug shot" 

type photographs is not to deny a defendant a fair trial: 

"1. The Government must have a demonstrable 
need to introduce the photographs; and 

2. The photographs themselves, if shown to 
the jury, must not imply that the defend- 

' ant has a prior criminal record; and 

3. The manner of introduction at trial must 
be such that it does not draw particular 
attention to the source or implications 
of the photographs." 

United States v. Harrington , supra , 490 F.2d at 494. Looking 
at the facts of the case before it, the court concluded that 
the failure of the government witness to make the in-court 
identification provided a "demonstrable need" to introduce the 
photographs. With respect to the second condition, the court 
stated: 

"In this regard, it is helpful to recall Judge 
Leventhal's discussion in Barnes that the 
• 'double-shot' picture.produces a 'natural, per¬ 
haps automatic' inference of prior encounters 
with the police and that crude and inartful 
, masking of these pictures heightens,, rather than 
diminishes, their significance to the jury. 365 
F.2d at 510-511. The photographs herein were 
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'masked,' but in a grossly incompetent fashion. 

Without basing our resolution of appellant's 
'mug shot' contention on the second element of 
the test we propose, we think that the preferable 
course of action when mug shots are to be intro¬ 
duced would be to produce photographic duplicates 
of the mug shots.' These' copies would lack any 
incriminating indicia--i.e., inscriptions or 
identification numbers, and they could also avoid 
use of the juxtaposed full face and profile photo¬ 
graphic display normally associated with 'mug 
shots.'" 

490 F.2d at 495. Finally, the court noted that the entire 
discussion regarding the photographs took place in full view 
of the jury, and that when the trial judge ordered the court 
clerk to mask the pictures, "the jury's attention by this time 
was undoubtedly riveted on them." Id . (footnote omitted). 

The court therefore concluded that the defendant had been 
denied a fair trial and reversed and remanded for a new trial. 

It is irrelevant, of course, whether the jury is led 
to believe that the defendant has a prior arrest record by 
the improper introduction of "mug shot" photographs or of a 
State Police Bureau of Identification fingerprint card. 
Applying the three conditions governing the introduction of 
such items set forth in Harrington , it is evident at the out¬ 
set that there was no "demonstrable need" for the introduction 

% 

of the Bureau of Identification fingerprint card in the con¬ 
dition and manner in which it was introduced at the trial. If 
the State was seeking to show that latent prints found during 
the course of police investigation in the case compared 
favorably with those of the defendant, it could easily have 
had the defendant's fingerprints taken on a plain white sheet 









of paper. If the State was seeking to demonstrate that 
Sergeant McDonald had himself compared the latent prints with 
those of the petitioner on the Bureau of Identification 
card,—^ it was obligated to cover the entire card or to make 
duplicates of the petitioner's fingerprints, as suggested in 
Harrington , supra , 490 F.2d at 495, and to insure that its 
direct examination of its own witness would not indicate ,that 
the defendant had a prior arrest record. There were no cir¬ 
cumstances at the trial similar to the failure of identifica¬ 
tion by the government witness which occurred in Harrington . 

With respect to the second condition noted in Harrington , 
it is clear beyond doubt that the fingerprint card implied 
that the defendant had a prior criminal record. Both the 
testimony of Sergeant McDonald regarding the "C.S.P. number," 
and the printed material on the reverse side of the card 
indicated ineluctably that the defendant had a prior arrest 
record. Finally, with respect to the third Harrington con¬ 
dition, the manner in which the fingerprint card was intro¬ 
duced at trial drew even more attention to the implications of 

the card than had the introduction of the photographs in 

% 

Harrington . At the petitioner's trial the judge's first 
cautionary instruction to the jury emphasized that che 

defendant had a prior record, "whatever it was" and despite 

• _ 

the fact that "it might have been just a minor matter." When 


Transcript, p. 83. 
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the defendant's counsel then asked that the jury be excused, 


the issue of the prior record became even more prominent. 


Finally, the trial judge emphasized the prior.record again 


by giving the jury a second cautionary instruction. It would 


strain credulity to the breaking point to believe that the 


.judge's weak and belated disclaimer, "I don't know what the 


extent it covers, whether it might have been an application 


for employment," had any real effect on the jury's perceptions. 


"The.naive assumption that prejudicial effects can be overcome 


by instructions to the jury . . ., all practicing lawyers know 


l 

to be unmitigated fiction." Krulewitch v. Un ited States, 33o 


U.S. 440, 453 (1949) (Jackson, J., concurring): 



The cases relied upon by the Court of Appeals in 


Harrington support the conclusion that the petitioner in the 


instant case was denied a fair trial. In Barnes v._Unite_d 


States, supra, the government introduced two photographs of 

—————— ~ V 

the defendant in an attempt to bolster the testimony of one of 


its witnesses. The first photograph was a "full-length snap¬ 


shot of an ordinary nature," but the second was "a typical 


'mug shot' from a police department 'rogues gallery.'" 365 


p.2d at 510. The numbers on the mug shot were covered with 


adhesive tape and the writing on the back was covered by 


paper. The defendant's counsel objected to the introduction 


of the pictures, and, although he allowed the pictures to be 


admitted, the trial judge told the jury that he was reluctant 


to allow them to take the pictures into the jury room for fear 
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that one of them might inadvertently remove the paper covering 
on the back of the mug shot. The Court of Appeals stated, 

"It is well-settled law that the criminal record of a defend¬ 


ant may not be ii 


at trial unless the 


defendant takes the stand or otherwise places his cnaract-cr 
in issue. A photograph which on its face reveals the existence 
•of such a criminal record is likewise inadmissible when the 
defendant's character has not been placed in issue." Id. at 
510 (footnotes omitted). As the court in Harrington noted, 
Barnes apparently turned on two considerations: that the 
introduction of the mug shot was unnecessary, in view of the 
introduction of the "snapshot of ordinary nature," and that 
the method of introduction of the photograph and the coverings 
on the mug shot itself emphasized the implications of the 
photograph: 

'The rudimentary tape cover placed over the 
prison numbers on the photograph, and over the 
notations on the reverse side, neither disguised 
the nature of the picture nor avoided the prejudice. 

If anything, by emphasizing that something was 
being hidden, the steps taken here to disguise the 
nature of the picture may well have heightened tne 
importance of the picture and the prejudice in the 
minds of the jury." 

Id. at 511. 

Similarly, in United States v. Harman , supra., where 

unaltered mug shots were introduced at trial, the court stated: 

"Since Harman did not testify or put his character 
in issue, of course, any evidence of a previous 
conviction would have^been inadmissible. This 
case does not come within any exception to this 
general rule. Particularly in whiskey cases. 
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evidence of previous convictions is highly 
detrimental to a defendant's chances of ac¬ 
quittal. This is especially true when the 
defendant does not testify. In this case, as 
to defendant's failure t o testify, the District 
Judge charged the jury fully and fairly. It is 
doubtful that anything the judge might have 
said could have removed the prejudice created 
by the introduction of these pictures, but in 
his charge, the District Judge did not mention 
them at all. It is our conclusion that the 
introduction of these pictures in evidence was 
error, constituted serious prejudice to the 
cause of the defendant, and thus deprived him 
of a fair trial." 

349 y.2d at 320. And in United States v. Reed , supra , the 

court held that testimony regarding a "mug shot" of the 

defendant, i.e. , "[a photograph] of [a former inmate] of the 

state prison," 376 F.2d at 227, 

"... vitiated his right to be presumed innocent 
until proven guilty and was prejudicial error. 

Repeated objections to this testimony were sus¬ 
tained, but the testimony remained. This testi¬ 
mony made the difference between the trial of a 
man presumptively innocent of any criminal wrong¬ 
doing and the trial of a known convict. His 
right not to take the stand in his own defense 
was substantially destroyed. His past record 
could not have been directly shown by the prose¬ 
cution as part of its case to prove bad character 
since Reed's character was not in issue. The 
testimony did this indirectly. 

Id. at 228. See also United States v. Dressier , 112 F.2d 972 

% 

(7th Cir. 1940); Leigh v. United States , 308 F.2d 345 (D.C. 
Cir. 1962). Petitioner's case is clearly distinguishable from 
those in which the issue of the defendant's prior criminal 
record was opened up or used by the defendant himself, Unitea 
States v. Frascone , 299 F.2d 824, 828-829 (2d Cir.), cert. 
denied 370 U.S. 910 (1962); United States v. Silvers . 374 F.2d 
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828 (7Lh Cir .) . cert denied 389 U.S. 888 (1967); United Statesl 


v. Gimelstob, 475 F.2d 157, 161-162 (3rd Cir.), cert, denied 


42 U.S.L.W. 3195 (Oct. 9, 1973), and those in-which items 


introduced for identification purposes did not disclose the 


defendant’s prior record or were unlikely to prejudice the 


defendant in the eyes of the jury, Sibley v. United States , 

344 F.2d 103, 105 (5th Cir.), cert, denied 382 U.S. 945 (1965); 
Cupo v. United States, 359 F.2d 990, 994 (D.C. Cir. 1966), 


cert, denied 385 U.S. 1013 (1967); United States v. Calarco , 


424 F.2d 657, 660-661 (2d Cir.), cert, denied 4 00 U.S. 824 
(1970); United States v. Jones , 477 F.2d 1213, 1219-1220 (D.C. 
Cir. 1973). •Cf. United States v. Miller , 381 F„2d 529, 536-53 
(2d Cir. 1967), cert, denied . 392 U.S. 929 (1968). 

In light of the foregoing, it is evident that in the 


instant case the testimony by Sergeant McDonald regarding 


petitioner's fingerprint card, the two instructions by the 

s 

trial judge to the jury, and the card itself, which was intro- 

| 

duced into evidence, did not conceal the existence of any 


prior criminal record of the defendant, but in fact repeatedly 

51/ 

called the jury's attention to such record. These circum¬ 


stances "made the difference between the trial of a man 


The record does not indicate whether the petitioner did in 
fact have a prior arrest record. The prejudice to him at his 
trial, however, did not come from the fact of any record of 
prior arrests, but by the strong implication that such record 
existed, engendered by the testimony of Sergeant McDonald, the 
instructions of the trial judge, and the fingerprint card it¬ 
self. Indeed, jurors applying common sense could readily 
conclude that if the defendant did not have a record of prior 
arrests, there would be no reason to cover the reverse side of 
the fingerprint card with white paper. 
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I I 

presumptive"!y innocent of any criminal wrongdoing" and the 
trial of a man who likely had a criminal record. United 
States v. Reed , supra , 376 F.2d at 228. Beyond question, the 


petitl^nei^53T , ^rreVfty^ejuEicTd and was deprived of a fair 


52 


trial. United States v. Harrington , supra , 490 F.2d at 490. 
Not every evidentiary ruling rises to the magnitude of a 
constitutional issue. See Wilson v. MacDougall , Civil No-. 
13,815 (D. Conn. June 19, 1970). Although the issue of 
petitioner's prior arrest record arose in this case in the 
context of a ruling on evidence, the highly prejudicial char¬ 
acter of the circumstances surrounding the ruling remove it 
from the class of merely harmful errors and demonstrate that 
it was so prejudicial as to result in the denial of that fair 
trial which the Constitution guarantees. There can be no 
question that the right to a fair trial is guaranteed by the 
Due Process Clause. As the Supreme Court stated in In re 
Murchison , 349 U.S. 133, 136 (1955), "A fair trial in a fair 
tribunal is a basic requirement of due process." See Lisenba 


v. California , 314 U.S. 219, 236 (1941); Lyons v. Oklahoma , 
322 U.S. 596, 605 (1944); Blackburn v. Alabama , 361 U.S. 199, 
206 (1960); Gideon v. Wainwright , 372 U.S. 335, 342 (1963); 


52/ 


The instant case is clearly distinguishable from Spencer v. 

. • • 1 . 1. M_i. _1_1 J 


Texas. 385 U.S. 554 (1967), in which the Court upheld pro- 

. * _ . s- I r . 1_j . r__ J__ I _ 


cedures by which the jury was informed of the defendant s 

convictions only in the context of enforcement of the 
state's habitual criminal statutes. In the instant case, the 
testimony of Sergeant McDonald and the Bureau of Identif icaticrj 
fingerprint card did not serve any such valid state purpose, 
385 U.S. at 563, but served only to eliminate the presumption 
of innocence to which the petitioner was entitled. 


*7 
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Washington v. Texas . 38S U.S. 14, 18 n.6 (1967); Ham v. South 
Carolina , 409 U.S. 524, 526 (1973). Redress for the denial 
of a fair trial "is within the ambit of habeas corpus." Bake 
v. Hudspeth , 129 F/2c! 779', (10th Cir.), cert. denied sub 

nom. Baker v. Hunter. 317 U.S. 681 (1942). See United States 


ex rel. Heers v. Wilkins. 326 F.2d 135 (2d Cir. 1964); Frayer 


v. Turner , 296 F.Supp. 1256 (D. Utah), aff'd 413 F.2d 546. 
(10th Cir. 1969); Hernandez v. Nelson . 298 F.Supp. 682, 685- 
687 (N.D. Calif. 1968), aff'd 411 F.2d 619 (9th Cir. 1969); 
Hawkins v. Robinson , supra , 367 F.Supp. at 1034, 1036. Since 
the circumstances surrounding the introduction of the finger¬ 
print card were so prejudicial as to deny the petitioner a 
fair trial, he is entitled to issuance of the writ. 


B. The Trial Judge's Supplemental Instructions 
to the Jury ___ 

Approximately two hours and forty-five minutes after 

the jury began deliberations, the trial judge called the jury 

back into the courtroom and the following occurred: 

"THE COURT: I have called you all because 
of the hour. I am not trying to hurry your 
deliberations at all. I want you to have time enough 
to consider tfaem, and consider them with all the 
• thought that you can. However, I would like to 
know if it is a matter of a couple of hours, I can 
send out and get sandwiches. If it is a matter of 
more than that, and you want to have dinner, it 
can be arranged. I can send out and make those 
arrangements. I cannot allow you to leave before 
I have some sort of verdict . 

You could readily see, if somebody got sick 
overnight, I would have to declare a mistrial, and 
this case would have to start all over again. It 
would be an impossibility. 
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Is anybody in a position to tell me how 
long you feel that you want, or whether sand¬ 
wiches would do, or would you like a sit-down 
dinner? 


A JUROR". 


: is going to be a while. 


THE COURT: That is all I need to know. You 
may retire to the jury room, and arrangements will 
be made. Thank you very much." 53 / 


rhe jury then retired to continue its deliberations. Approxi¬ 
mately three hours later, the following occurred: 


"THE COURT: Resume our session. Call the 
jury. (Francis J. McQuade, Esquire appeared in 
Mr. DeMayo's stead.) 


THE COURT: Good evening ladies and gentle¬ 
men. I sense that you must be having a little 
difficulty in reaching your verdict. However, 
as I have told you time and again, your verdict 
must be unanimous. It is true, of course, that 
a verdict to which each juror agrees, has got to 
be his own conclusion and not the mere acquiescence 
in or the conclusions of his fellows. 


That does not mean that each juror should 
pursue his own deliberations and judgment with no 
regard for the arguments and conclusions of his 
fellows, or that having reached a conclusion, he 
or she should obstinately adhere to it without a 
conscientious effort to test its validity by the 
views entertained by the other jurors. 


I am not telling you what to do. I am going 
to send you back in. Follow that theory, that 
you will resolve yourselves to do your dut y and 
follow the thoughts of other jurors whom, I am 
pure, are equally as wise and have heard the same 
evidence . You may return to the jury room, and 
I hope it has shed some light. Thank you." 5,4 / 


Less than one hour later the jury sent the judge a question, 


Transcript, pp. 347-348 (emphasis added). 


Transcript, pp. 348-349 (emphasis added). 
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"'In the case of a murder one verdict, are we the sole judges 

55/ 

of penalty of life imprisonment or death?" The judge 

replied in the affirmative, and ten minutes later the jury 

brought in a verdict of guilty of murder in the second 
56 / 

degree .—' The petitioner does not challenge the propriety, 

* 

per se, of a trial judge's giving supplemental instructions 
to a deadlocked jury, and with good reason. The Supreme Court 
long ago held that such instructions do not in themselves 
violate a defendant's constitutional rights. United States v. 
Allis , 155 U.S. 117, 123 (1894). Rather, the petitioner con¬ 
tends that the supplemental instructions were given "[wjithout 

57/ 

any.indication of a jury deadlock," and that the instruc¬ 
tions coerced the jury into rendering a verdict and thereby 
deprived him of due process of law. 

The problem facing a trial judge when a jury is ex¬ 
periencing difficulty reaching a verdict "is by no means new." 

V 

United States v. Bailey , 468 F.2d 652, 665 (5th Cir. 1972). 

"The solution of the 14th century circuit-riding judge was 

simply to load the jurors into oxcarts and carry them about wi 

him until a verdict was 'bounced out.'" Note, Deadlocked 

% 

Juries and Dynamite; A Critical Look at the "Allen Charge ," 

31 U. Chi. L. Rev. 386 (1964). Such jurors were "kept without 


Transcript, p. 349. 
56/ • 

Transcript, p. 351. 


Petitioner’s Brief, p. 46. 




How state simply and briefly vby you believe that you are 
unlawfully in custedy. Be suie and give all facts which 

support your raisons. Denial of appellate review, due to lack of 
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meat, drink, fire, or candle, unless by permission of the 
judge, till they . . . all unanimously agreed." People v. 
Sheldon, 156 N.Y. 268, 50 N.E. 8A0, 842 (1898). Such measures 


• nr » * 


have gone out of fashion in more recent years, although trial 
judges have threatened to deprive the jury of water and heat, 
in the dead of winter, while they continued~to deliberate, 
Mead v. City of Richland Center, 237 Wis. 537 (1941), and 


have required the jurors to deliberate throughout the night. 

Commonwealth v, Moore , 398 Pa. 198 (1959). 

A "more subtle technique, however, was soon found to 

be the giving of supplemental instructions, which exhorted 

the jury to arrive at a verdict." United States v. Bailee , 

supra , 468 F.2d at 665. Such instructions received early 

approval by the highest courts of Massachusetts, Commonwealth 

v. Tuey , 62 Mass. (8 Cush.) 1 (1851), and Connecticut, State 

58/ 

v. Smith, 49 Conn. 376, 386 (1881).— In 1896 the United 


"Although the verdict to which each juror agrees 
must, of course, be his own conclusion and not a 
mere acquiescence in the conclusions of his 
fellows, yet in order to bring twelve minds to a 
unanimous result, the jurors should examine with 
candor the questions submitted to them and with 
due regard and deference to the opinions of each 
other. In conferring together the jury ought to 
pay proper respect to each other's opinions, and 
' listen with candor to each other's arguments. 

If much the larger number of the panel are for a 
conviction, a dissenting juror should consider 
whether the doubt in his own mind is a reasonable 
one which makes no impression \ipon the minds of 
so many men equally honest, equally intelligent 
with himself, who have heard the same evidence, 
with the same attention, and with equal desire 
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States Supreme Court, in Allen v. United States , 164 U. 3. 492, 

; 501-502 (1896), put its stamp of approval on supplemental 

instructions virtually identical to those upheld in Comnon- 

wealtli‘v. B Tuey and State v. Smith : 

"These instructions were quite lengthy and were, . 

, in substance, that in a large proportion of cases 
absolute certainty could not be expected; that 
• # although the verdict must be the verdict of each 

individual juror, and not a mere acquiescence in 
the conclusion of his fellows, yet they should 
examine the question submitted with candor and 
with a proper regard and deference to the opinions 
of each other; that it was their duty to decide 
• the case if they could conscientiously do so; that 
they should listen, with a disposition to be con¬ 
vinced, to each other's arguments; that, if iruch 
the larger number were for conviction, a dissenting 
juror should consider whether his doubt was a 
reasonable one which made no impression upon the ‘ 
minds of so many men, equally honest, equally 
intelligent with himself. If, upon the other hand, 
the majority was for acquittal, the minority ought 
to ask themselves whether they might not reason¬ 
ably doubt the correctness of a judgment which 
was not concurred in by the majority." 

59/ 

Id. at 501.—' 


58/ continued 

to arrive at the truth, and under the sanction 
of the same oath. And on the other hand, if a 
majority are for acquittal, the minority ought 
seriously to ask themselves whether they may not 
reasonably, and ought not to, doubt the conclusions 
of a judgment which is not concurred in by most of 
those with "whom they are associated, and distrust 
the weight or sufficiency of that evidence which 
fails to carry conviction to the minds of their 
fellows." 

49 Conn, at 386. 


A second paragraph from the Allen opinion, equally relevant 
with the main charge, is generally not given by modern trial 
judges: 




Petitioner './as informed by APF2AL C01PI3ZL April 11, -=-973, that the 
----- -fMiirt+.vidmnr a rartinl anneal draft finding (see 













'W'- 

-• 



48 - 


The so-called "Allen charge" "was to become the well- 


spring from \- 7 hich all future judges would draw the solution 


to jury deadlocks." United States v. Bailey , supra , 468 F.2d 


at 66*r ’t 6¥ function"of the Allen charge is obvious: it is 


intended to blast the jury out of the logjam in its delibera¬ 


tions, and has often been referred to as the "dynamite" charge 


I * 

i Though often criticized by appellate courts and commentators 


alike, the charge continues in widespread use "precisely be¬ 


cause it works, because it can blast a verdict out of a jury 


otherwise unable to agree that a person is guilty. United 


States v. Bailey, supra , 468 F.2d at 666. 


It is well-recogniaed that the central defect in the 


Allen charge is that it is unbalanced; i.e. , it requires only 


the members of the minority on the jury, and not those of the 


majority, to re-examin^ their views. United States v._ 


Fioravanti , 412 F.2d 407, 417 (3rd Cir.), cert, denied 396 


59/ continued 


"While, undoubtedly, the verdict of the 
jury should represent the opinion of each 
individual juror, it by no means follows that 
opinions may not be changed by conference in 
the juryroom.. The very object of the jury 
system is to secure unanimity by a comparison 
of views, and by arguments among the iurors 
themselves. It certainly cannot be the law 
that each juror should not listen with deference 
to the arguments and with a distrust of his own . 
judgment, if he finds a large majority of the 
jury taking a different view of the case from 
what he does himself. It cannot be that each 
juror should go to the jury-room with a blind 
determination that the verdict shall represent 
his opinion of the case at that moment; or, that 
he should close his ears to the arguments of men 
who are equally honest and intelligent as himself." 


164 U.S. at 501-502. 


■CJ 


PRAYZR 


Petitioner respectfully prays that this Honorable Court will cor 







- A 9 - 


U.S. 837 (1969); Note, Future Renditions of "Allnn"-tyne 
Charges Must Conform to the Standard Approved by the American 
Bar Association, 9 Houston L. Rev. 570, 571 (1972). Ine 
jurors in the minority may reasonably believe that the charge 
is directed solely at them, and that the trial judge has 
revealed what he believes the "correct" verdict to be. Note, 
Due Process. Judicial Economy and the Hung Jury: A Reexamina¬ 
tion of the Allen Charge , 53 Va. L. Rev. 123, 129 (1967); 

Note, On Instructing Deadlocked Juries , 78 Yale L.J. 100, 

139 (1968); Note, Deadlocked Juries and Dynamite , supra , at 


The great danger of the Allen charge is that its 
imbalance will have a coercive effect upon the jurors in the 
minority, i.e. , that it will impel them to accept the majority 
view in spite of their own conscientious convictions as to the 
defendant's guilt or innocence. Because of this danger, courts ^ 
have often required the trial judge to mitigate the effect of 
the Allen charge by assuring the jurors "in some form that a 
juror was not expected, in deference to the other jurors, to 
abandon his conscientious convictions." United States v. 

I Kenner , 354 F.2d 780*, 781-782 (2d Cir. 1965), cert, denied 
383 U.S. 958 (1966). Thus in United States v. Rao , 394 F.2d 
354 (2d Cir.), cert, denied 393 U.S. 845 (1968), the Court of 
Appeals for the Second Circuit stated that "[t]he considerable 
costs in money and time to both sides if a retrial is necessary 
certainly justify an instruction to the jury that if it is 
possible for them to reach a unanimous verdict without any 
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j uror yiel d ing a conscientious conviction . . . they should 
do so." Id. at 355 (emphasis added). This has been the con¬ 
sistent position of our Court of Appeals. See United States 
u. CurcioT ?7rTTz3 'VSTTid' Cir.) , cert, denied 364 U.S. 824 
(1960); United States v. Thomas . 282 F.2d 191 (2d Cir. 1960); 
United States v. Tolub . 309 F.2d 286 (2d Cir. 1962); United 
States v. Kanaher , 317.F.2d 459, 483-484 (2d Cir.), cert. 
denied Corallo v. United States . 375 U.S. 835 (1963); United 
States v. Kenner , supra . 354 F.2d at 782-783; United States v. 


Bilotti, 380 F.2d 649, 654 (2d Cir.) cert, denied 389 U.S. 

944 (1967); United States v. Meyers , 410 F.2d 693, 697 (2d 
Cir.), cert, denied 396 U.S. 835 (1969); United States v. 
Barash . 412 F.2d 26, 31-32 (2d Cir.) cert, denied 396 U.S. 

832 (1969); United States v. Hynes . 424 F.2d 754, 757 (2d Cir.) 
cert, denied 399 U.S. 933 (1970); United States v. Bowles , 

428 F.2d 592, 595 (2d Cir.), cert, denied 400 U.S. 928 (1970); 
United States v. Cassino . 467 F.2d 610, 619 (2d Cir. 1972), 
cert, denied 410 U.S. 928 (1973); United States v. Jennings , 
471 F.2d 1310, 1313-1314 (2d Cir.), cert, denied 411 U.S. 935 
(1973). Moreover, several courts have sanctioned the Allen 

• i 

charge only when the' instruction given by the trial judge does 
not deviate from the language of the Allen opinion. A few 
courts have refused to allow use of the Allen charge at all, 
and the American Bar Association has recommended that it be 
replaced.—^ The state of the law is summarized in United 


60 Z 

American Bar Association, Standards Relating to Trial by 
Jury 145-46 (1968): 
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States v. Railey , supra , 468 F.2d at 667-668, in which the 

Court of Appeals for the Fifth Circuit sustained an Allen 

charge with deep regret and only on the ground that other 

panelT ofHthe court had refused to abandon the instruction: 

"(1) The District of Columbia Circuit has 
exercised its supervisory jurisdiction to abolish 
Allen and has replaced it with the ABA standard. 

See United States v. Thomas, 1971, 146 U.S.App.D.C. 
101, 449 F.2d 1177, 1187 (en banc). 

• • (2) The First Circuit has said that the 

dynamite charge 'should be used with great cau¬ 
tion, and only when absolutely necessary.' 


60/ continued 

"§ 5.4 Length of Deliberations; deadlocked jury. 

"(a) Before the jury retires for deliberation, 
the court may give an instruction which informs 
the jury: 

(i) that in order to return a verdict, each juror 
must agree thereto; 

(ii) that jurors have a duty to consult with one 
another and to deliberate with a view to reaching 
an agreement, if it can be done without violence 
to individual judgment; 

(iii) that each juror must decide the case for 
himself, but only after an impartial consideration 
of the evidence with his fellow jurors; 

(iv) that in the course of deliberations, a juror 
should not hesitate to reexamine his own views and 
change his opinion if convinced it is erroneous; 
and 

(v) that no juror should surrender his honest con¬ 
viction as to the weight or effect of the evidence 
solely because of the opinion of his fellow jurors, 
or for the mere purpose of returning a verdict. 

"(b) If it appears to the court that the jury 
has been unable to agree, the court may require 
the jury to continue their deliberations and may 
give or repeat an instruction as provided in sub¬ 
section (a). The court shall not require or 
threaten to require the jury to deliberate for an 
unreasonable length of time or for unreasonable 
intervals. 

"(c) The jury may be discharged'without having 
agreed upon a verdict if it appears that there is 
no reasonable probability of agreement." 
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I 

United States v. Flannery, 1 Cir. 197L, 451 
F.2d 880, 883. Although it did not require 
trial courts to employ the ABA standard, the 
First Circuit effectively ordered that if Allen 
•-^chargg's mrr G TO^b’ertrsetl'the Allen language must 
be precisely followed. 

(3) The Second Circuit has such 'grave 
doubts' about Allen that it has given notice 
that it will not tolerate the slightest devia¬ 
tion from the approved language; furthermore, 
the Court stated that it permitted Allen to 
stand only by 'the barest margin.' See United 

.•States v. Kenner, 2 Cir. 1965, 354 F.2d 780, 

782-784. 

(4) The Third Circuit has flatly abolished 
the dynamite charge. 'Hereafter this court will 
not let a verdict stand which may have been in¬ 
fluenced in any way by an Allen Charge. United 
States v. Fioravanti, 3 Cir. 1969, 412 F.2d 407, 

420. 


(5) The Fourth Circuit has for a decade 
refused to allow trial judges to depart in the 
least from the language of the Allen case itself. 
See United States v. Rogers, 4 Cir. 1961, 289 F.2d 
433. 

(6) The Sixth Circuit has reversed convic¬ 
tions where only the slightest addition to the 
original Allen charge was made. See , e.g., 

United States v. Harris, 6 Cir. 1968, 391 F.2d 
348, 355. 

(7) The Seventh Circuit has abolished the 
Allen charge in favor of the ABA recommendation. 
United States v. Brown, 7 Cir. 1969, 411 F.2d t 
930; Brandom *v. United States, 7 Cir. 1970, 431 
F.2d 1391. 

(8) The Eighth Circuit allows only the un¬ 
adulterated recitation of the Supreme Court's 
paraphrase of the trial court s charge in Allen, 
and even reading the Supreme Court's 'second 
paragraph' to the jury is prohibited. See 
Chicago & E. I. Ry. v» Sellars, 8 Cir. 1925, 5 
F.2d 31. 

(9) The Ninth Circuit allows a supplemental 
instruction that does not urge the minority to 
rethink their position, does not tell the jury 
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they must reach a verdict, but that simply tolls 
the jury to keep trying, bee Walsh v. United 
States, 9 Cir. 1967, 371 F.2d 135. 

(10) The Tenth Circuit 'cautiously' approves 
Allen, but it f i ^ „rs,Visible error when any 
departures are made from the approved instruction s 
language. Compare Burroughs v. United States,' 10 
Cir. 1966, 365 F.2d 431, with Thompson v. Allen, 

10 Cir. 1956, 240 F.2d 266. See also Goff v. 

United States, 10 Cir. 1971, 446 F.2d 623. 

States too have joined the abandonment of 
Allen. Arizona has abolished Allen in its entirety. 

• State v. Thomas, 86 Ariz. 161,- 342 P.2d 197 (1959). 
Montana has put Allen to rest. State v. Randall, 

137 Mont. 534, 353 P.2d 1054 (1960). Kansas, 

Idaho, and Iowa disapprove of and discourage any 
use of the dynamite charge. See , e.g. , Eikneier 
v. Bennett, 143 Kan. 888, 57 P.2d 87, 92 (1936); 

State v. Moon, 20 Idaho 202, 117 P. 757 (1911), 
and Middle States Util. Co. v. Incorporated Tel. 

Co., 222 Lowa 1275, 271 N,W. 180 (1937). Missouri 
allows only a 'temperate and moderate' supple¬ 
mental instruction. See State v. Bozarth, 361 S. 

\7.2d 819, 826 (Mo.Sup. 1962) ." (Footnote omitted). 

Finally, a trial judge is absolutely forbidden to tell 

a jury that it must reach a verdict. In Jenkins v. United 

States . 380 U.S.v445 (1965), the trial judge had advised a 

deadlocked jury, "You have got to reach a decision in this 

case." The Supreme Court found that the judge's instruction 

was coercive and therefore reversed the defendant's conviction 5 , 

in a per curiam decision in which it quoted from the brief o_ 


the Solicitor General: 

Of course, if this Court should conclude that the 
judge's statement had the coercive effect attributed 
to it, the judgment should be reversed and the 
cause remanded for a new trial; the principle that 
jurors may not be coerced into surrendering vie.'s 
‘conscientiously held is so clear as to require no 
elaboration. 

380 U.S. at 446. Cf. Brasfield v. United State s, 272 U.S. 


d'f 


I 


m. 


Petitioner's assignment of errors was filed on 












448, 450 (1926); United States v. Dnnkcl , 173 F.^d 506 (2d 
Cir. 1949). See Note, On Instructing Deadlocked Juries , 
supra , at 136. 

In the instant case, the trial judge's supplemental 
instructions compounded manipulation with misdirection, all 
to the undoubted prejudice of the defendant. The trial judge's 
statement in his first supplemental instruction, "I cannot 
allow you to leave before I have some sort of verdict," can 
only be seen as the kind of command to the jury so summarily 
condemned by the Supreme Court in Jenkins . The pronouncement 
that a declaration of a mistrial was inconceivable, that it 
"would be an impossibility," was a clearly erroneous statement 
of the law. 

The trial judge gave his second supplemental instructor 

without having received any communication from the jury that 

it was unable to agree. The language of the instruction was 

not the language of the Allen charge. The instruction, in 

effect, paid lip service to the proposition that each juror 

should follow his own convictions, in the only portion of the 

instruction which tracked the language of State v. Smith , then 

laid strong emphasis on the desirability of jurors re-examinm-, 

their own views in light of the conclusions reached by the 

others. Although the instruction did not in terms urge those 

« a 

jurors in the minority to give careful consideration to tne 

views of the majority, that*point was undoubtedly clear from 

the circumstances and the context of the judge's admonition. 

% 

The directive to "Follow that theory, that you will resolve 

cry 
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yourselves to do your duty and follow the thought s of_oti a cr 

jurors whom, I am sure, are equally as wise and have heard 
the same evidence"‘'‘(eiup , ha , s ,, i , ff“added) , was unquestionably an 
injunction to the jurors in the minority to "follow," as a 
matter of "duty," the conclusions of the majority, whatever 
they might be. The trial judge gave no mitigating instruction 
assuring the jurors in the minority that they were not to 
yield their conscientious convictions: indeed, the thrust of 
the total instruction was that the jurors in the minority 
should yield their own views in favor of those of the majority. 
The impact of the judge's ear”ier promise to keep the jurors 
there until they reached a verdict could not have been lost 
on the recalcitrant members of the jury. The supplemental 
instructions in the instant case were no "dynamite charge, 
designed to blast the jury off dead center: they were more 
like a nuclear detonation, annihilating the dissenters com¬ 
pletely. These instructions, erroneous in their substance 
and coercive in their effect, denied the petitioner a fair 
trial and therefore deprived him of a right guaranteed by the 
Constitution. See p'p. 41-43 supra . As our Court of Appeals 
stated more than forty years ago in a case raising similar 

issues: 

"The cases all recognize that the surrender 
of the independent judgment of a jury may not be 
had by command or coercion. It is not enough to 
cure the error to conventionally say that it is 
the function of the jury to decide questions of 
fact. Pressure of whatever character, whether 
acting on the fears or hopes of the jury, if so 
exetted as to overbear their volition without 
convincing their judgment, is a species of re¬ 
straint under which no valid judgment can be made 
to support a conviction. No force should be used 

/a 
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or threatened, and carried to such a decree 
that the juror's discretion and judgment is 
overborne, resulting in either undue influence 
or coercion. A judge may advise, and he may 
persuade, but he may not command, unduly 
influence, or C<JHL t^y. ^-The'supplementary in¬ 
structions were effective, but a breach of the 
right of the plaintiffs in error to an impar¬ 
tial charge, free from animated argument and 
coercive entreaties. What occurred deprived the 
plaintiffs in error of that fair and impartial 
trial the law accords to fhem, no matter how 
convincing their guilt may appear." 

Wissel v. United States , 22 F.2d 468, 471 (2d Cir. 1927). 

Cf. Turney v. Ohio . 273 U.S. 510, 532 (1927) ("Every procedure 

which would offer a possible tempta .ion to the average man as 

a judge to forget the burden of proof required to convict the 

defendant, or which might lead him not to hold the balance 

nice, clear and true between the State and the accused, denies 

the latter due process of law."). Even if the two circum- 

I 

stances discussed herein-- i«c, , the presentation to the jury 
of highly prejudicial information regarding petitioner's prior 
arrest record, and the coercive supplementary instruction by 
the trial judge—were not, when viewed separately, thought to 
deprive the petitioner of that fair trial which is guaranteed 
by the Constitution, the combination of the prejudicial evi¬ 
dence and the coercive instruction, which in effect shattered j 
the presumption of innocence and then forced the jury to a 
verdict, clearly violated petitioner's right to due process 
of law. 

IT. IS ORDERED that a' writ of habeas corpus should 
issue out of this court discharging the petitioner from 
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custody unless the petitioner, John YJcslcy Rails, is aLj.oicIcu 
a new trial within sixty days. 


This Court commends appointed counsel for the pet itions 
for their diligent and resourceful efforts i n his behal f^_ 


Dated at Hartford, Connecticut, this 


day of May, 


1974. 


M. Joseph Blumenfeld 
United States District Judge 


S'* 


The State’s Attorney 


An NOLO MAS"Lt 


NEW HAVEN COUNTY 
• COURT HOUSE.121 ELM STREET 


counf ofTictivr* 
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UNITED states district court 

DISTRICT OF CONNECTICUT 


petition FOR a writ of habeas corpus 
(3y ,j person is Slate custedy) 


Full name of Fp t i r - - : — •'* 

John Wesley Rall3 


/ Y /1 

C( l M J 


H Rilfi 

Civil No.__ 

To be 
supplied 
by Clerk 


I'ar.e of Respondent 

1. Place of detention. Connecticut Correctional Institution 

Somers, Conn. , . 

2. Name and location of the court which imposed sentence. Superior Court 

in and for the county of New Eaven, at New Haven, Conn. 

i Case number or numbers in court where sentenced. 

1.6334 . 

4. The offense or offenses for which sentence was imposed. Second degree murder 

5 . Date and terms of sentence or sentences. 12/11/70 - Life 

6 . Was a finding of guilty made: (Check one) 

(a) After a plea of guilty? 

(b) After a plea of nolo contendere? 

( 0 ) After a trial by a judge? 

(d) After a trial by a judge and jury? Yes 

7 . Did you appeal from the judgment of conviction or sentence 

imposed? If you answered yes, then: Y ea 

(a) To what court or courts did you appeal? State Supreme Court 

(b) State the decision or decisions of the court or courts 
to which you appealed. Appeal still pending 

(c) If you know, give the drte of each decision and a copy or 
citation of each. 

8 . If you did r.ot appeal from your conviction and sentence or 
sentences why did you not do so? 


D.C.:C-2-b 











9 - 


How state si.ir.ply arid briefly why you believe that you are 
unlawfully in custedy. Be sure and give all facts which 
support your reasons- Denial of appellate review, due to lack of 


j v j -- i/ows-u a. w* ---/ 

diligence on the part of the state. Case3 cited therein. 
Dixon vs. State of Florida , 388 F.2d ( 1968 ) and 

Dixon vs. State of Kansas, 356 F.2d 65k ( 1966 ) 

10. Before filing this petition have you filed in any State or 
Federal court any petition for a writ of habeas corpus or 
for any other relief? No. . 

la) If you have, name the court or courts and the 
- - ' results of your iTlIfl fc, ■ eil i JBg ’ g gg l tlcna or motions. 

(b) On what ground or grounds did you seek relief m 
those petitions or motions? 

(c) If the ground.or grounds in those motions or 
petitions did not include the grounds you set 
forth in this petition, why did you not set 
forth these grounds? 


11. Were you represented by an attorney or attorneys at any time 
during the course of the proceedings against you? yes 

(a) Name and give the address of such attorney or 
attorneys, if any, and state at what stage of 
the proceedings he or they represented you. 

On appeal: Mr. John R. Williams During the trial: Mr. Anthony DeMayo 
265 Church street Public Defender 

New Haven, Ctonn. , ^ .... 

12. Have you read the instructions furnished with this petition 
and checked all of the answers and statements made in this 

petition? Ye 3. 


W/,* pA'Jid T^rM 

Signature of Pejri11 oner 


State of Connecticut ) 
County of ~T er 4Lt^»-A- ) ss 


n /' 

ffi/,) /sJm hti 7fs?/// t being first dul y BWOrn > states that he 
''Name of Petit'Sner 

has signed the foregoing petition ard that the information there-n s 
true and correct to the best of his knowledge and belief. 

jLfc/ J&f /d 

XS denature of Pj^titlone r 

Subscribed and sworn to before me this i/^ day of— 


NotsLry Public 

My Commission Expires March 31; 1977 


(approved by the court February 1, 1965) 




D.C.:C-2-b 
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UNITED STATES DISTRICT COURT 
for the 

DISTRICT 0? CONIECTICUT 


JO-CI WESLEY FALLS 

7. 

. u'-JATE =3 CO'UfECTICUT 

PETITIONER'S MEMORANDUM 0? LAW 
n: SUPPORT 0? A FULL EVIDENTIARY 

wearies upon a finding o? inordinate 
delay frT53S33I353ioN' of direct 

APPEAL, DENIAL OF EQUAL PROTECTION 
OF TEE LAW AIID INEFFECTIVE A33I3j—NCE 
07 TRIAL COUNSEL 

Petitioner was arrested torch 4, 1970, for alleged first degree nurder, 

[*;•/ Haven Superior Court Docket No. 1633+• 

After a trial by Jury of twelve (12), Petitioner was found suilty of 

second degree nurder and subsequently sentenced to life in prison, on 
December 11, 1970. Notice o' right to appeal was filed December 11, 1970, 
well within the twenty (20) day3 allotted by Connecticut Law. 

After arriving in prison. Petitioner filed with the Clerk of tne Hew 
Haven Superior Co-art notice of right to have sentence reviewed on December 
22, 1770, well within the thirty (30) days allotted by Connecticut law. 

Petitioner has been incarcerated without being able to post bail since 
D-umbra torch 4, 1970 , a total of three (3) years, five (5) nonths and 
twenty-seven (27) days. Petitioner has been awaiting appeal since December 
l 8 , 1971 , a total of one (l) year, eight (3) month 3 and thirteen (lj) day 3 
(see attached l). 

Mr. Anthony V. Detoyo, hereinafter referred to a 3 TRIAL COUNSEL, on 
January 18 , 1971, informed the Petitioner that appellate proceedings in 

Connecticut are very slow (see 2 attached). 

Mr. John R. Williams, hereinafter referred to 83 APPEAL COUNSEL, on 
September 13, 1972, informed the Petitioner that appellate proceedings in 

Connecticut are very slow (see 3 attached). 

Petitioner was informed by APPEAL COUNSEL January 9, 1973, that the 
state tad filed its appeal draft in his case (see 4 attached). 


H 
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Petitioner was in?omed by APPEAL COUNSEL April 11, -973, that the 
trial judge had filed and withdrew a partial appeal draft finding (see 
9 attached). 

Petitioner was informed by the r^-rLew division of the Superior Court 
January 7, 1971, that ha could not have his sentence reviewed because his 
appeal was still pending (see 6 attached). 


TRIAL 




>»L.the Petitioner on September 


10, 1971, that TRIAL COUNSEL could not withdraw from his case (see 7 

attached). 

Petitioner wrote to State Supreme Justice cf the State oupreme Court 
John P. Cotter for assistence in relief of TRIAL COUNSEL. He recieved no 
reply, however, shortly tberafter he was taken to a hearing on motions for 
dismissal of TRIAL COUNSEL and appointment of APPEAL COUNSEL. The Superior 
Court judge presiding over the bearing of the motions was Judge Otto H. 
Lciiacchia. Hearings were held on October 23, 1971* 

TRIAL COUNSEL informed the Petitioner on June 2V, 1971, that he was in 
receipt of the trial transcript (see 3 attached). 

As of October 18, 1971, TRIAL COUNSEL had filed a ten (10) page, fifty 
( 50 ) paragraph appeal draft from a four-hundred (kOO) page transcript (see 

1, 3 and 9 attached). 

APPEAL COUNSEL was appointed October 18, 1971, on December 13, 1971, two 
(2) months later, ha informed the Petitioner that he had filed a seven- 
hundred ( 700 ) paragraph appeal draft (see 1 attached). 

During jury deliberation, November 17, 1970, TRIAL COUNSEL left the 
court buildging and never returned. At Eight-fifteen O'clock (3:15 P*M.) 

P.M., November l?, 1970, the trial Judge called out the jury to admonish 
then for too much time. Petitioner was not represented by counsel. 

At Nine O'clock P.M. (9:00 P.M.) November 17, 1970, the jury came out for 
questions and Petitioner was introduced to Mr. McQuade by the trial Judge 
who stated that Mr. McQuade was to stand instead of TRIAL COUNSEL. 

APPEAL COUNSEL has stated that he finds TRIAL COUNSEL'S representation 
to have been ineffective (see 1, 3, 5, 10, and 11 attached). 

APPEAL COUNSEL ha3 included ineffectiveness of TRIAL COUNSEL in his appeal 
draft findings (see 1 end 10 attached). 
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Petitioner respectfully prays that this Honorable Court will consider 
+ho findings in WAY V. CR3C53 t 421 F.2d 1 U 5 (l9?0), where It wa 3 stated that 
in determination or Direct Appeal, as veil as delay in adjudication 
•„.f pcsneanviction appeal, raay work denial of duo process." and WZ3? v. SIMS 
o-" L3'iI3IAHA, 173 F.2d 1325 (1973), where it vas found that "lengthy delay in 
state proceedings, if unjustified, nay itself he sufficient reason for waiving 
the exhaustion requirement. sea DIX03 v. 7L0DYDA, cir. 5 1963, 333 F.2d k2k.” 
a:::, upon considering the above mentioned ruli&gs weigh that two ( 2 ) months 
for Petitioner’s counsel to file appeal briefs juxtaposed with the state's 
taking over a year and the judge still not having filed constitutes a long 
time end/or denial of equal protection of the law. 

petitioner respectfully prays that this Honorable Court will further 
consider WAY v. CP.0U5Z, where it was stated, "the q’lestion presented here is 
in vhat court should Petitioner seek vindication of his asserted Constitu¬ 
tional grievance. In our view. Way properly resorted to the Federal Court, 
vhich should not, without knowing the facts and circumstances of the eighteen 
month delay, have required him at this late date to commence a completely new 
cud independent proceeding through the very courts which are responsible, on 
the face of the readings, for the very delay of which he ccoplairs.” and 
: .T3 T v. SPATS 0? IQUIdlAHA, where it was said, "if delay were the only consider¬ 
ation, the proper course would he to remand the case to the district court for 
a hearing as to whether the delay va3 Justified." 

Petitioner respectfully prays that this Honorable Court will consider 
;; YTdD SPATES v. SMITH, Ull F.2d (6th cir. 1969 ) and find that the absence of 
Cr.nsel during polling of the jury was in violation of Petitioner's right to 
have counsel present at all stages of a criminal proceeding. 

Wherefore, Petitioner respectfully prayo that this Honorable Court enter 
judgement granting Petitioner a FULL F/T2M7PIAHY HZA3ZT3 or any relief that 
this Honorable Court deems just and proper. 

Respectfully submitted, , 

kit" uddh. ~Ek/k 

spohn Wesley Ralls 
"In Propria Persona 
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LEO 


UNITED STATES DISTRICT CO^TV ^mi 

DISTRICT OF CONNECTICUT ,, _ . - - . 

°-S- C<S rt.'ir> v „ 
HiF>Tr~. • ' I'OUftT 

' 1 ). CO/V.V. 


: CIVIL NO. 


H 205 



JOHN MANSON, et al 


ORDER TO SHOW CAUSE WHY A WRIT OF 
HABEAS CORPUS SHOULD NOT BE ISSUED 


Examination of this pro se petition for writ of habeas 
corpus, read in the light of prior state proceedings by virtue 
of which petitioner is now held as a state prisoner, is open 
to the interpretation that he was denied his Constitutional 
rights at the trial at which he was convicted by reason of: 

1, incompetency of assigned counsel; and 

2. undue coercion of the jury by the presiding judge. 

The conduct challenged in these proceedings and the 

nature of the legal and factual issues lurking in this pro se 
petition persuade the court that it is desirable that further 
proceedings be conducted with the benefit of counsel to aid 
the petitioner. Accordingly, Morton Cohen is appointed to 
represent the petitioner in these proceedings, and he is 
hereby directed to promptly file an amended petition. Since 
the general nature of the issues already sufficiently appears, 
the further refinement by reason of amended petition need not 
delay framing of the issues for the purpose of proceeding 
expeditiously with this matter. It is, therefore. 
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, together with a 

OPV „ n J0 hn Hanson, Commissioner o£ 

larshal, or his Deputy, upo_ .- 

Corrections, and also up it is 

Haven County, on or before Octohet *, 

that said John Manson, Cotnmissioner of 

ORDERED that sax October 29, 

Corrections, file with o£ said petition. 

«•'••——nr :■-— ■— 

substantive issues subsequent y 

granted. And it is ^ John Hes iey Kaiis, be 

ORDERED that the P order o£ this 

retained uithin this distract unti. 

, / pc 

court. . / U ^day oi 

Dated at Hartford, Connecticut, l 

| October, 1973. 


A A xi £$& && *^ L rr 

Chief Judge 
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UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


*r •' « 

tri 4 * * .• 


JOHN WESLEY RALLS, 


PETITIONER 


JOHN MANSON, COMM¬ 
ISSIONER OF CORRECTIONS, 
STATE OF' CONNECTICUT, 

RESPONDENT 


CIVIL NO. H-205 


RETURN TO APPLICATION FOR A 

Writ OF habeas CORFDs 


1. The Respondent admits that the Petitioner Is incar¬ 
cerated in the Correctional Institution at Somers, Connecticut. 

2. The chronology of the Petitioner's conviction and the 

r 

appeal therefrom is as follows: 

a. Petitioner who had been indicted for murder in the 

first degree was'found guilty, by a jury, of murder in the second 
degre on November 17, 1970, at 9:15 P.M. (Conn. Gen. Stats. Secs. 

53-9, 53-10) 

b. Petitioner was sentenced to life imprisonment pur- 


7 ' 











Sdant to said verdict on December 11, 1970. (Con^. Gen. Stat. 

Sec. 5.1-11) by George, J. 

c. Petitioner appealed his conviction and on 
August 19, 1971, his attorney Anthony V. DeMayo ? Esq., Public. 
Defender i n_ New H aven Co unty_jm ed_ th£ required request fir find¬ 
ing and draft finding. (Conn. Practice Book Sec. 613 et seq) 

d. Petitioner discharged Attorney DeMayo and on 
October 28, 1971, John R. Williams, Esq., was appointed a Special 
Public Defender, to represent Petitioner, at Petitioner's request. 

e. Attorney Williams moved for permission to file an 

y 

amended request for finding and an amended draft finding and such 

were filed on January 3, 1972. 

f. The State filed its counter finding on January 5, 

1973. 

g. The trial court (George, J.) filed its finding on 
March 12, 1973. 

h. Assignments of error or motions to correct the trial 
court's finding are required to be made within ten days unless an 
appropriate motion for extension is made and granted (Conn. Prac¬ 
tice Book Secs. 623, 624). 

i. On March 12, 1973, Petitioner moved to correct the 
trial court's finding. 

j. On Mar^h 14, 1973, the State moved to correct the 
trial court's finding. 

k. The trial court refiled its finding with correc¬ 
tions on May 2, 1973. 

l. On May 10, 1973, Petitioner moved for and received 
an extension of time from the trial court within which to file his 
assignment of errors to the finding as corrected. 
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m. Petitioner's assignment of errors was filed on 
June 1, 1973. 

n- The trial court corrected its finding in minor 
detail on June 8, 1973. 

o. The record for the Connecticut Supreme Cou.rt was 


sent to the printer by the Clerk of the Superior Court at New 
Haven on June 23, 1973. 

p. Said record is to be received by the Clerk of the 
Superior Court from the printer on October 29, or October 30, 

1973, for distribution to counsel. 

q. Petitioner's brief to the Connecticut Supreme Court 

is due within forty-five days after receipt of the printed record 
by counsel and the State's brief is due within thirty days after 
the Petitioner's brief is filed, unless motions for extensions 
are made and granted. (Conn. Practice Book Sec. 724) 

3. Petitoner's appellate counsel. Hr. Williams, has rais¬ 
ed the issue of the competency of Petitioner's trial counsel in 
Petitioner's direct appeal to the Supreme Court of Connecticut. 

4. All the other issues relating to Petitioner's trial 
which have been raised in Petitioner's application for a Writ of 
Habeas Corpus in this court have been raised in the direct appeal 

to the Supreme Court of Connecticut. 

5. Since the printed record is due to be received by the 

* \ 

Clerk of the Superior Court at this time. Respondent will submit j 
| the printed record, when received, as a part of this return rather | 
than submitting the typewritten appeal documents. 

6. Several extension of time for the preparation of Peti¬ 
tioner's draft finding were made by his original counsel and his 
present counsel and were agreed to by the State. 

7. Several extensions of. time for the preparation of the 
State's counter finding were agreed to by Petitioner’s present 
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counsel in the state proceedings 


BY WAY OF AFFIRMATIVE DEFENSE 


1. Petitioner has failed to exhaust'state remedies with 


respect to.Jhe^ub^^ixe-JtJ^ilASw.of--j neffective ' assistarfce of 


trial counsel, coercion of the jury and absence of trial counsel 


during the jury's deliberation and return of verdict, etc., as 


said claims are presently pending before the Supreme Court of 


Connecticut. 


2. Petitioner has failed to exhaust State remedies with 


respect to his claim of lack of diligence by the State. The rules 


of the Supreme Court of Connecticut provide an appropriate remedy 


to determine such a claim. See Conn. Practice Book Sec. 696, 


3. Much of the delay asserted in the State Appellate Pro¬ 


ceedings was caused by Petitioner's change of counsel and exten¬ 
sions of time requested by Petitioner's original and present coun¬ 


sel in the state proceedings to which extensions the State always 


agreed 


4. The extensions of time requested by the State during 


the course of the appellate proceedings, having been previously 
agreed to by Petitioner should be considered the subject of waiver 
and should not be permitted to be resurrected on this Habeas 
Corpus proceeding. 

5. Petitioner's application for a Writ of Habeas Corpus 


to this court, at this time, represents an attempt to remove from 


[the consideration of the Connecticut Supreme Court questions that 


i are properly before it and is a deliberate by-pass of the pro¬ 


cedures of the state courts. 


h' 
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to support a conviction. No force should be used 




6. Since all that remains for the determination of Peti¬ 
tioner's appeal’ by the Connecticut Supreme Court, at mis time, 
are the briefs of counsel, intervention by this court would be 

i - jurious to and violative of the principles and rules of com.ity 

• . « 

-between the Federal and-Stat* jwd4«#*al-systems. 

\ 

JOHN MANSON, COMMISSIONER 



ASSISTANT STAlE'S ATTORN 
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CERTIFICATION 

This is to certify that a copy of the foregoing return 
was sent to John Wesley Ralls, Box 100, Somers Connecticut, and 

4 * i 

Morton Cohg*-,«’frs-q t.y ^j i ^ v^ysn ^y^ -f^-Cotrnecti cut Law" School,* 1800 
Asylum Avenue, West Hartford, Connecticut, postage prepaid. 


MICHAELDEKRINGTON 
ASSISTANT STATE'S ATTORNEY 
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S'* 


ARNOLD MARXLt 

•TATfS AtTORNIt 
RlCHARO R. SRCRANOEO 

CH.cr Ati>v»«t »**m 

„..WBCVK V*AV*H # .v., 

AtVS'Mr ***'« ATTOMCT 

JOHN T. RtOWAT 

AI*lt*M’ »f»m ATTO»ll«* 

JOHN J WILY 

AttiVtvt |t»»*» >n o i|T 

JERROLD H BARNETT 

»»a»i* moMii 
MICHAEL OEARINOTON 

imrt *no«AT» 


orncr or 

The State's Attorney 

NEW HAVEN COUNTY 
• COURT HOUSE, 121 ELM STREET 
NEW HAVEN. CONNECTICUT OOSIO 
1* !L r ULll*TM* a ~* Ma i***s»e 


JAMES M. KINOSTON 
WILLIAM E DOYLE,JR. 
BERNARD J LAW LOR 
WILLIAM J. OEMLONO 
LESTER REOICAN 
BRIAN O MALONET 


November 2, 1973 



Judge Joseph Blumenfeld 
Chief Judge 

United States District Court 
Federal Building 
450 Main Street 
Hartford, Connecticut 

Re: Ralls v. Manson , Civil No. H-205 


Dear Judge Blumenfeld: 

Please find enclosed the 
Supreme Court of Connecticut, 
State's Return to Application 
in the above captioned case. 


printed record before the 
which is mentioned in the 
For A Writ of Habeas Corpus 




Assistant State's Attorney 


MD/js 

Enc. 












UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


JOHN WE31SY RALLS, 

Petitioner 


JOHN MANSON, et. al, 


Respondents 


CIVIL NO. H-205 


DECEMBER 19, 1973 


AMENDED PETITION FOR WRIT OF 
HABEAS CORPUS 


LEGAL CLINIC 
HIE UNIVERSITY 
OF CONNECTICUT 
SCHOOL OK LAW 

Greater Hartford 
Campus 
West Hartford, 
Conn.-cticut Ool 17 


Now comes the Petitioner, JOHN WESLEY RALLS, and petitions this 
court for a writ of habeas corpus pursuant to 23 U.S.C. #2241, upon tr.e 
following facts: 

1. Petitioner is currently incarcerated at the Connecticut 
Correctional Institution at Somers, Connecticut where he is serving a 
sentence of life inprisonment pursuant to conviction on November 17, 1970, 
for murder in the second degree after Jury trial in Connecticut Superior 

Court (at New Haven). 

2. Petitioner's trial was conducted in violation oi his rights 
under the Fifth, Sixth and Fourteenth Amendments to the United States 

Constitution, in the following respects: 

A. Petitioner was denied the effective assistance of counsel 

at critical stages of the proceedings against him. 

i. At trial, petitioner's attorney, Anthony DeMayc, 
was not present at proceedings conducted after the jury commenced deliber¬ 
ations and prior to verdict. During such proceedings the court three 
tim.es delivered special instructions to the Jury, once in the absence of 
any counsel for petitioner and twice in the presence of a substitute 
counsel unfamiliar with the case. [See excerpt of trial transcript, set 
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f ,rth and attached hereto as Appendix A]. Petitioner at no tine 
w i V ed the pr-cnce cf DeMayo at such proceedings. 

ii. Although petitioner was charged with murder m the 
first degree, DeMayo did not confer with petitioner ahont the case until 
the day of the trial, sho rtly before_t he,actual proceedings commenced. 
DeMayo did not speak with possible defense witnesses, nor otherwise 
investigate petitioner's case prior to trial. At trial, DeMayo presented 
no defense in petitioner's behalf. 

B. The Court's instructions to the jury applied improper 
pressure on the jury to agree on a unanimous decision in denial of due 
process of law. [See excerpt of trial transcript, set forth and 

attached hereto as Appendix B]. 

i. The jury began its deliberations at approximately 

2:15 p.m. on November 17, 1970. At approximately 5:00 p.m. on that date, 

the court recalled the jury and without any indication by the jury that 

its deliberations were deadlocked, instructed the jury as follows: 

I cannot allow you to leave be fore I have some 
sort of verdict . 

You could readily see, if somebody got sick 
overnight, I would have to declare a mis- 
trial, and this case would have to start, all 
over again. It would be an impossibility.. 


[Trans, p. 3A7* Emphasis added.] 

ii. Petitioner was not represented by counsel when this 
instruction was given to the jury, and therefore, ho objection waa hade 

to it. 

c. statements made by petitioner at the time of his arrest 
were improperly admitted for consideration by the Jury, in denial of due 
process of law. [See excerpt of trial transcript, set forth and attached 

hereto as Appendix C. J 

i. At the trial, Malcolm E. McHenry, a Hamden police 
officer, testified concerning statements made by petitioner at the time 1 
of hie arrest. McHenry first stated that at approximately 5,30 p.m. on 
the day of petitioner's arrest, he (McHenry) had informed petitioner of 
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his right to remain silent ana .iis right to the assistance of counsel. 

At no time did HeHarry in any Way indicate that petitioner wavied thesa 
rights at this tine. Nevertheless, a statement made by petitioner at 

this time was admitted into evidence. 

ii. MaHemymffwwtstifled, over defense counsel's 

overruled objection, as to alibi statements made by petitioner at 
approximately 6:30 p.m. on the day of petitioner's arrest. These 
statements were admitted even though McHenry testified that he did not 
readvise petitioner of his constitutional rights prior to recommencing 
interrogation of petitioner. Nor did McHenry in any way indicate that 
petitioner had at this time or previously waived his right to remain 

silent or to the assistance of counsel. 

iii. The prosecution subsequently produced evidence 

casting dcubt on the truth of petitioner's alibi statements. 

Petitioner at no time testified, nor was any evidence presented by 
petitioner concerning such alibi. 

D. The jury was improperly informed of petitioner's prior 
arrests, in denial of due process of law. [See excerpt of trial trans¬ 
cript, set forth and attached hereto as Appendix D]. 

i. At trial, James E. McDonald of the Connecticut 

State Police Department testified concerning a latent fingerprint 
obtained at the scene of the crime. In so testifying, McDonald compared 
this fingerprint with a fingerprint of petitioner contained on a 
«... fingerprint card of JOHN RALLS which was on file at the Bureau of 
Identification ..." and also on file at the "central Bureau for all 
the criminal arrest records in the State of Connecticut." 

ii. A motion for a mistrial on the grounds of irremediable 

prejudice to petitioner was denied by the Court. The fingerprint can. 
was itself admitted into evidence and examined by the jury. Petitioner 
at no*tine testified, nor was any evidence of petitioner's character 
or prior arrest record presented. 







3 . On December 30, 1970, petitioner mw notice, through co’i-is«3, 
of h:.s intent to appeal his conviction to the Connecticut Supreme 

Court. 

Petit ioner ’ 3 ap peal has ,, as of this date, yet to be decided by 
the Connecticut Supreme Court and will not be decided for months, 
possibly years. 

5 . Petitioner’s failure to exhaust state remedies does not fore¬ 
close the jurisdiction of the Court since such remedies are ineffective 
to protect his rights. 

A. The failure of the Connecticut Supreme Court to adjudicate 
the merits of petitioner’s appeal in the three years since such appeal 
was initiated is a direct result of existing Connecticut appellate 
procedures and has denied petitioner an effective state forum in which 

to vindicate his rights. 

B. Petitioner has not waived his right to challenge the 

delay in adjudicating his appeal. 

i. Of the three year delay in deciding petitioner’s 

appeal only thirteen months are attributable to extensions granted by 
appellate counsel, with the remaining tine the normal and expected result 

of Connecticut appellate procedures. 

ii. Petitioner is not bound by extensions of time agreed 

to by his appellate counsel since: 

(a) Petitioner was unaware of such extensions and 

.at ; all times enc ju -aged counsel to hasten his appeal. 

(b) Such extensions were a necessary result of 

existing Connecticut appellate procedures. ^ 

__ ( c ) Appellate counsel’s willingness to grant such 

extensions constituted ineffective assistance of counsel. 


P$ 
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(d) Such counsel was appointed by the siate, and 
his actions therefore constituted state action in denial of due process 
of law. 

Because of the foregoing facts, petitioner is being restrained of 
his liberty^y-^^sponde^i^violaUon' of the Constitution of the 
United States, and he therefore prays that the writ be granted and 

an order be entered discharging him from custody. 

Respectfully submitted, 

THE PETITIONER 

HORTON P. COHEN 


DAVID 3. GOLUB 
Attorneys for Petitioner 


& 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


JOHN WESLEI RALLS, 


CIVIL NO. K-205 


Petitioner, 


JOHN MANSON, et. al., 

Respondents. 


LEGAL CLINIC 
THE UNIVERSITY 
OF CONNECTICUT 
SCHOOL OF LAW 

Gmter Haitfonl 
Campus 
V/est Hartford, 
Connecticut 06117 


STIPULATION 

It is hereby agreed by arxi between the parties herein, by their 
respective attorneys that: 

1. The transcript of the trial of petitioner before the New Haven 
Superior Court vherein petitioner was convicted of Second Degree Murder 
is entered into evidence as petitioners Exhibit No. 1. 

2. The documents appended hereto and originating in the files of the 
New Haven Superior Court regarding the appeal of petitioner herein to 
the Connecticut Supreme Court are admitted into evidence as petitioner's 

Exhibit, V* ’ 

3 . Judge George of the New Haven Superior Court has presented 

before him a Motion for Extension of Time until May of 1974 made by 
JOHN WILLIAMS, attorney for petitioner herein, in his appeal before the 
Connecticut Supreme Court, which notion was made in December of 1973* 
Said motion has not been acted upon due to the illness of Judge George, 
nor had it been transfered to another judge for decision. 











— 2 — 


4. The Connecticut Supreme Court does not sit to hear arguments nor- 
Ijnder appellate final—rinn-i niowa between the months of <ftme and September 
inclusively of each year^ Vvt> ' * . 

•VWw<^ J rW . 

^MORTON P. COHEN 

Attorney for Petitioner 

University of Connecticut School of Law 

Legal Clinic 

West Hartford, Connecticut 

AA_^_ 

MICHAEL DEARIKCTON 
Assistant State's Attorney 
1?1 F.lm Street 
New Haven, Connecticut 


DATED: JANUARY 




LEGAL CUNtC 
HE UNIVERSITY 
I’ CONNECTICUT 
CHOOL OF LAW 

jrnln Hartford 
Campu* 

WctC Hartford, 
nnnccbcat 06117 
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UNITED STAGES DISTRICT COURT 
for the 


il 


DISTRICT OF CONNECTICUT 


; 


JOHN WESLEY RALLS, 

Petitioner 


ii 

1 ! 


vs.- 

JOHN MANSON, 


Respondents 


CIVIL NO. H-205 
MARCH 15, 1974, 


i! 


AMENDED RET'J?.?: TO AMENDED PETITION 
POP V.RII OF HABEAS CORPUS_ 


i; 


is 


ii 

II 

!! 


I 


1. The respondent admits that the petitioner is presently 
incarcerated in the Connecticut Correctional Institution ac 
Somers. 

2. The respondent denies the claims of constitutional 
error allegedly occuring in the course of the trial and further 
contends that these very claims are premature in that they are 
presently the subject .of his direct appeal to the Supreme Court 
of Connecticut, a court competent to adjudicate the merits of 

the claimed constitutional violations. 

3. Specifically, all but one of the petitioner’s claims of 

violations of his constitutional rights are contained in the 
printed record (Respondent’s Exhibit 1) of the pending appeal to 

the Supreme Court of Connecticut as follows: 

A) Claim 2 (A) (i) has been raised in Exhibit 1 at 

paragraph 759 pages 232-236 and Assignment of Error Number 60 

at page 274. The claim that an instruction was given in the 

absence of any counsel for the petitioner is in fact refuted by^ 
petitioner’s affidavit prepared by his present counsel and on 

file with this Court. 
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II 
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B) Claim 2 (B) (i) is contained in the record (Respon¬ 
dent's Exhibit 1) in paragraph 759 at page 233 and Assignment of ; 

• 

I 

Error Number 61 at page 274. . 

C) Claim 2 (3) (ii) is al so raised in the record, 

(Respondent's Exhibit 1) in paragraph 759 at page 233 and 

Assignment of Error No. 60 at page 274. 

D) Claim 2 (C) (i) and Claim 2 (C) (ii) are raised 

in the record (Respondent's Exhibit 1) in paragraph 757 at pages 
212-231 and Assignments of Error Numbers 50, 51, 52, 53, 54 and 

55 at pages 273 and 274. 

E) Claim 2 (C) (iii) is raised in the record 

(Respondent's Exhibit 1) in paragraph 757 at pages 212-231 and 
Assignments of Error Numbers 51, 52, 53, 54 and 55 at pages 273 

and 274. 

F) Claim 2 (D) (i) and Claim 2 (D) (ii) are raised 

in the record (Respondent's Exhibit 1) in paragraph 741 at pages 
127-130 and in Assignments of Error (Numbers 23, 25 and 26 a* 

page 271. 

4. Although the petitioner has raised the claim of ineffect 
ive assistance of counsel in Assignment of Error Number 63 
at page 274 of the record (Respondent's Exhibit 1), tne a.lega¬ 
tion of paragraph 2 (A) (ii) seemingly concerns matters dehors 
the record (Respondent’s Exhibit 1). However, the petitioner 
has an adequate state remedy to pursue this matter via a 
petition for a Writ of Habeas Corpus as provided in Sec. 52- 
466 of the General Statutes of Connecticut and is required 
to pursue that remedy in accordance with 2S G. S. C. Sec. 2254 


Ii 

ii 
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5. Paragraph 3 is admitted. 

j 

6. The Respondent admits the paragraph four in that the 
[.-appeal has^at^ei»Uai^ 4exjJA*LJiU.t..GjBni es that it will not be 

decided for "months, possibly years." 

7. The Respondent claims that the Petitioner's failure 

1 .. i 

ij to exhaust state remedies does foreclose the jurisdiction or this. 

i 

! Court and that the remedies are effective to protect his rights, j 
! • 1 

8. In paragraphs three through five of the Amended Petition; 

! the Petitioner claims that the deprivation of his constitutional j 
rights i.s the result of both ineffective counsel and the appellate 

J 

rules. 

9. The Rules of the Supreme Court of Connecticut governing 
the procedure of appeals to it, which rules are of.statewide 

j application and which rules that Court has the power to promulgate 
| pursuant to Article II and Article V Sec. 1 of the Connecticut 

| Constitution, require the following: 

A) . A request for a finding by the trial court and 

! a draft finding by the appellant; Secs. 29 and 30 of the Practice 
‘ Book); 

B) A counter finding by the appellee (Sec. 631 of the j 

Practice Book); 

i 

! c) A finding by the trial court (Sec. 632 of the 

I * • 

i Practice Book) ; 

j i 

D) Assignments, of Error concerning the finding 

j directed to the Supreme Court. (Secs. 621-623, 636 of the 

■ ■ 1 ' . 

!j Practice Book). 
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10. The function 01 ;he finding in an appeal from a jury 
trial, as occurred in the Petitioner's case, is to test the 
correctness of the charge to the jury and of rulings of the 
~tri al - cou 6"e-o^— 6* 3Q » Book). In a jury case the 

finding is irrelevant for purposes of testing the issues of 
whether or not a motion to sec aside a verdict was properly 


decided. Said issue is decided by referring to the evidence 
appearing in the appendices to the brief. (Secs. 641, 642 of the 
Practice B ook). 

11. In the Petitioner's criminal case, no motion to set 
aside the evidence was made and consequently said evidence is not 


a part of his appeal. (See Respondent's Exhibit 7). 

12. The chronology of the Petitioner's appeal in the state 


courts is as follows: 

a. The Petitioner filed his notice to take an appeal 

Ii 

I on December 30, 1970. (Petitioner's Exhibit 4). 

b. On August 19, 1971, Attorney DeMayo, Petitioner's 
trial counsel, who he now claims in his state appeal to have 

| 

been incompetent, filed a request for a finding and a draft 
finding (Petitioner's Exhibit 11). 

c. As shown by Petitioner's Exhibit Two (C) Attorney 
John R. Williams, who presently represents the Petitioner in the 
appeal pending before the Supreme Court of Connecticut and whose 
competence has not been called into question by the Petitioner 

; before that court, and whose competence has not been called into 
}j question before this court except as to his consent to the state'» 

| • 

i 

' 

i 

i * 
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!, extension of time to file i *cs Counterf i ndi ng, was appointed ^o 

|\ represent the Petitioner as a Special Public Defender at the 

;i 

! Petitioner's request by the Superior Court for New Haven County 
‘ -on October 28 , 1971. plll 

i' d. Attorney Williams moved for and received permission 

I, to file an amended draft finding and request for a finding 
|j (Petitioner's Exhibit 2 (c))on November 15, 1971. 

e. Attorney Williams filed an amended draft finding 
| (Petitioner's Exhibit 2 (c))on December 15, 1971, and an amended 
i request for a finding (Petitioner's Exhibit 2 (c))on January 3, 


1 972. 


f. Thereafter the state moved for and received 


extensions of time to file its counterfinding totalling one year 
and filed its counterfinding (Petition's Exhibits 2 (c), (d)and 
(e), January 5, 1973. 

g. All of Attorney Williams' extensions of time were 
consented to by the state and all of the state's extensions of 
time were consented to by Attorney Williams. 

h. The trial court filed its finding (Petitioner s 

Exhibit 2 (e))on March 12, 1973. 

i. On March 12, 1973, Attorney Williams moved to 

correct the trial court's finding and on March 14, 1973, the 
State also moved to correct said finding pursuant to the rules 
of the Connecticut Supreme Court (Section 636 of the Practice 
Book). . • . 


yy 
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j. The trial court corrected its finding (Petitioner s 

Exhibit 2 ^))-on May 2 , 1973. 

k. On May 10, 1973, Attorney Williams moved for an 

extension until June 1, 1973, to file assignments of error 
directed to the trial court |J s findings which assignments of error | 
were filed on May 29, 1973 (Petitioner's Exhibit 2 (e)). 

l. The printed record (Respondent's Exhibit 1) was 
sent to counsel by the Clerk of the Superior Court on October 
31, 1973. 

m. On October 31, 1973, Attorney Williams moved for 
permission to file a typewritten brief to the Connecticut Supreme 
Court on a claim that unless granted permission he could not 
have his brief filed within forty-five days of receipt of the 
printed record as required by the rules of the Connecticut 
Supreme Court (Section 724 of the Connecticut Practice Book, as 
amended). In this motion (Respondent's Exhibit 2 he alleged 
that he had submitted the appendix to his brief to the printer in 
July 1973 and had nv,t received it by October 31 , 1973. This 
motion was denied by the Connecticut Supreme Court. 

13. In the absence of a motion to set aside the verdict 
it would appear that pursuant to the rules of the Connecticut 
Supreme Court the issues to be aecided on the Petitioner's 
appeal would Lo encompassed mainly by the printed record 
(Respondent's Exhibit 1) distributed to counsel by the Clerk of 
the Supplier Court on October 31, 1973, and not by an appendices 
to the parties' briefs. 
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14. The rules of the Connecticut Supreme Court do not 
require professional printing such as Attorney Williams desires. , 
Briefs and appendices nay be produced by standard typographic 
printing, duplicating or copying process capable of producing 

a clear black image on white paper, except that the court may 
permit the use in argument of documents in tyepwritten form, 
subject to being produced in proper form later, if the court 
directs. (Section 723 of the Connecticut Practice Books). 

15. On December 10, 1973, Attorney Williams moved for an 
extension of time within which to file his brief until May 1, 

1974, alleging that he had not yet received his appendix from 
the printer (Respondent's Exhibit 3). The State opposed this 
Motion (Respondent's Exhibit 14) because of the claims which the 
Petitioner has made to this court concerning the delay in the 
state appellate process. 

16. The rules of the Connecticut Supreme Court provide thatj 
extensions of time for the filing of the parties' briefs are to 

be rade to the judge who tried the case or the court in which it 
was tried. As stated in Mr. Williams’- affidavit on file with 
this Court Judge George who presided at Petitioner s trial is 
presently very ill , but Mr. Wiliiams motion at his request 
could be heard by the now presiding judge of ;ne criminal --ssion 
of the Superior Court for New Haven County. (Section 665 of the 
Connecticut Practice Book). 

As stated in the affidavit, which is on file with this Courc', 
of William J. Kock.jr., President of the Company to whom Mr. 
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Williams has given his appendix to be.printed, the very large 
order"for Jerrold Barnett, an Assistant State's Attorney tor 
New Haven County, was completed in September 1973. As shown 
by the affidavit of Mr. Barnett (Respondent's Exhibit 5) this 
order concerned the printing of briefs and appendices in three 
companion cases: State v. Clemente ; State v. Dei . la Camar a^ 
and state v. Esoosito , which briefs and appendices were filed 
with the Supreme Court of Connecticut on September 12, 1973, and 
which cases although ready for the November Term of that court j 
were heard a t the December Term at the request of the defendant's 

counsel.. 

The Petitioner's claims of denial of due process because of 
post trial delay apparently fall into two categories: 

a. Such delay is an inherent result of the ruies of 
procedure established by the Connecticut Supreme Court. By 
virtue of this claim the Petitioner seeks to have this Court 
substitute itself for the Connecticut Supreme Court and determinej 
de novo the claims he has made concerning deprivation of due 
process at his criminal trial. Without mention of the word 
injunction this claim is anattempt to prevent the Connecticut 
Supreme Court from deciding the merits of a criminal case 
properly before it. A claim of this nature would contravene 
the principle of Younger v. Harris, 401 U.S. 37, 91 S.Ct. 74o, 
or would be one for proper consideration by a three judge court vn 
a plenary proceeding pursuant to 28 U.S.C. 2281. 


?» 
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b. The otner basis for the claim is chat appellate 
counsel, v/hose competence has not been questioned on the appeal, 
has been ineffective in earlier stages of the appellate process. 
•The appropriate* ■wfliwy ^or-"S^e-h-* i 'rrvef , f ecti vaness wouid be tha*. 
counsel undertake the speediest practicable resolution of the 


appeal 


STATE OF CONNECTICUT 


Bv 

MICHaEL DEARINGTON J ~ 
Assistant State's Attorney 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


ill* 

ll 


JOHN WESLEY RALLS, 


JOHN HANSON, Commissioner 
--■ — ^ ~ -•• -■• ; 


CIVIL NO. H-205 


of Connecticut, 

RESPONDENT 

RESPONDENT'S MOTION TO DISMISS 
OR FOR SUMMARY JUDGMENT _ 

The Respondent moves pursuant to Rule 12(b), Federal Rules 
of Civil Procedure to dis iiss the petition for writ of habeas 
corpus because it fails tc state a claim upon wnich relie,, can 
be granted, in that it shows that the Petitioner has failed to 
exhaust his state remedies and that the relief which the Petitioner 
requests from this court, can not be granted on a habeas corpus 
petition. 

Since exhibits in the form of affidavits, letters and portions 
of the state proceedings have been submitted to this court, by 
both parties, the Respondent also requests that the court treat 
the instant motion as one for summary judgment pursuant to Federalj 
Rules of Civil Procedure 56. 


The Respondent, 

John Kanson, Commissioner of 
Corrections of the State of 
Connecticut 










Please take notice, that the uncersigned wilx bring tne 

' j 

1 above motion on for hearing before this court ct me Unik.ec S -us, 

I _!— 

' -~BL.l!Lg.i!i* . LJL “' — 1 -' — -- | 

ji 8th cay of April, 1974 at 1C:C0 A.24. or soon thereafter, as counsel 

{ ^ 0 

i can be heard. 


MICHAZi.. DZJ-kR-I^GTCN ^ 

ASST. STATZ'S ATTORNEY 
COUNTY OF NEW HAVEN 
121 ELM STREET 

NSW HAVEN, CONNECTICUT 06510 


C S R T I F I C-A T .1 0 N ' , S' 

This is to certify that a copy of the within and foregoing . 
Resoondent's Motion to Dismiss or for Summary Judgment and Nonce j 

* i 

of Motion has been mailed to Morton ?. Cohen, Esquire, Attorney | 
for the Petitioner, The University or Connecticut School o_ 

Law Legal Clinic, Greater Hartford Campus, West Hartford, Connection 

v .. 

06117 this 15th day of March, 1974. , 


v CxiAEI* D^AKINGTOX/ BSQUXR^ 


• i 



























dockct r.NTnir.6 
































end ccuni'’! 
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In testimony whereof I hereunto set my hand and affix the 
seal of said court, at New Haven, in said county, this 
23rd - day of January ,19 74. 










UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


JOHN WESLET RALLS, 


Petitioner, 


CIVIL NO. H-205 


JOHN R. MANSON, et. al., 


Respondents. 


A P F I D A V I T 


LEGAL CUNIC 
THE UNIVERSITY 
OF CONNECTICUT 
SCHOOL OF LAW 

Greater Hartford 
Campus 
West Hartford, 
Connecticut 06117 


STATE OF CONNECTICUT: 

S3* 

COUNTY OF NEW HAVEN: 

JOHN WILLIAMS, being duly sworn, deposes and 3ays: 

S' 

1. That he is an attorney licensed to practice in the State of 

Connecticut. *-yJ _ L. 

» /.• -' 7 .,-. / , /- t • 

2. That in October .of 1971 he was appointed by Judge fteewge of 

- /' . T“ ' ■' / 

the Superior Court *F New Haven as a special Public Defender for 
JOHN WESLEY RALLS, petitioner herein, and that he presently represents 
Mr. Ralls in his appeal to the Connecticut Supreme Court. 

3. That prior to this appointment Mr. Ralls had been represented 
by ANTHONY DeMAYO, of the New Haven Public Defender’s office, and that 
Mr. DeMayo had filed a proposed finding of fact and request for finding 
of fact in the Ralls matter. 

4. That, upon thj appointment, your deponent read the trial 
transcript and determined that an amended proposed finding and request 
were necessary in order that all potential reversible error and matters 
of fact were put before the Connecticut Supreme Court on the appeal. 


/rJ 


\ 





5 . That your deponent mayftti na-Hayenber 15 ' 1971 » for P eimssion 
to file such documents before Judge George and for an extension of time 
to fUe them until December 31, 1971, which motion was granted on 

December 6 , 1971* 

6 . That, on December 15, 1*71, your depondent coved for a second 
extension of tine until Febiwry 1, 1972, to file, which notion waa granted 
on January 11, 1972. 

7 . That on January 3, 1972, the amended draft finding and request 
for finding were filed with the State Court, and a copy is submitted 

herewith as Williams Exhibit No. 1. 

8 . That between January 4, 1972, and January 5, 1973, the State 

of Connecticut, representing appellees in the matter before the Connecticut 
Supreme Court, asked for and received ten extensions of time within 

YiMrh to file their counter-findings. 

9. That your deponent did not object to any of the ten motions 
md order, for extensions of tine, end did in fact stipulate to the last 

I 

extension of time dated December 6 , 1972. 

10. That your deponent did not object to these extensions because 

he had been told by Jerold Barnett, State's counsel on the case that 
he was overworked, that ho was receiving insufficient help, that he 
was then working nights and taking work horn on weekends and that the 
work was ruining his family life. Indeed, your deponent would oftan 
pass Mr. Barnett's office late at night and notice that he was there 

working. 


/*/ 
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II. That another reason for not objecting was that your deponent 
had several tines objected to extensions of time in appeals to the 
Connecticut Supreme Court and that these motions for time extensions 
had nevertheless been summarily granted. Thus your deponent felt 
that such opposition would be futile, and would serve no purpose other 
than to irritate Mr. Barnett who could not, without additional assistance, 
move the case along more quickly. Nevertheless, your deponent did 
request that Mr. Barnett give preferential treatment to Mr. Ralls* case 
so as to expedite it, and in agreeing to the tenth extension of time, 
your deponent was informed by Mr. Barnett that the counter-findings had 
been finished and were in the process of being typed. 

12. That after the filing of the counter-finding, the court, by 
Judge George filed its finding in March of 1973. but that this finding 
was a partial one in that the court had omitted necessary portions 

of the finding and the court then retracted the finding and refiled 

- in May of 1973. 

13. That, on information and belief, the Record went to the 
printer in June of 1973. after submission of the assignment of error, 
and were returned to counsel, in printed form, on October 31, 1973, some 
four or more months later. 

14. That during July of 1973 your deponent submitted the appendix 
to his printer, WILLIAM MACK, so that the appendix could be printed and 
paginated and used in the brief. No further consideration was given to 


/fd 
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THE UNIVERSITY 
OF CONNECTICUT 
■SCHOOL OF LAW 

Cmltr Hnrtoid 
Cimpuj 
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the appendix since your deponent had been told by the printer 

that the appendix would not be ready until late Fall, 1973, since 

the printer was engaged in a lengthy printing for the State of 

Connecticut on an appeal. In December of 1973, several weeks after 

receipt of the Record, your deponent contacted the printer and was 

told the appendix would take another six to eight weeks of completion. 

15. When your deponent was informed that the appendix would take 

up to two months for printing, and knowing the brief would take 

several weeks for preparation and then at least one month to print, 

your deponent then moved for an opportunity to file a typewritten 

brief in order to attempt to comply with the U5 day rule of 

the State Supreme Court in regard to submission of briefs. The 

Court had ruled favorably in a recent decision regarding typewritten 

briefs but, without an opinion your deponent's application was denied. 
y./. 'f'Ae -W *•/>-•*«•-* ■+/!C Cyry/,r« ' 

/Cl Thereafter your deponent filed a motion for an extension of five months 

which motion was filed on December 10, 1973, and has been opposed 
by the State on the basis, inter alia, of Mr. Ralls' application to the 
United States District Court. Cn information and belief, no decision 
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has been reached by the State Court. 

16. Your deponenVhas MM met with Mr. Ralls personally." All 
conmunications with Mr. Ralls which are pertinent to the reasons for 
delay have been by letter both from and to him, and all are 
contained within this affidavit as Williams Exhibits through ^ 

• / r ^ ^ J-yy i/ • f/-, / /ss V- ufj, 

r. fytSry 3 ' / r • ' r . 
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17. Cta information and belief, the Connecticut Supreme Court 
does not sit during July, August and September to hear argument or 

to decide appeals. Additionally, I have been given the same information 

by Jerold Barnett, of the State. 

18. As to the motion for an extension of time, Hr. Diette, 

of the State's Attorney's office indicates Judge George is too sick to 
speak with counsel. 

/ 19. Regarding the appellant'3 brief, your deponent has not yet 

"commenced writing it, and will not until the appendix is filed, but 
the research is done. It is expected the brief will be a long one. 

20. As to communicating with Mr. Ralls, your deponent did not, 

r J/e r- JA vf ;-f> -vV. 

communicate regarding the year's extension including the one consent 
to an extension, but your deponent has attempted to keep Mr. Ralls 
otherwise informed regarding the processes of the case on appeal. 

. JOHN WILLIAMS * - 


LEGAL CLINIC 
THE UNIVERSITY 
OF CONNECTICUT 
SCHOOL OF LAW 

Greater Hartford 
Campus 
West Hartford, 
Connecticut 06117 


Subscribed and sworn to 



t$MH> OpSorEijO^CCMT 


/*7 













December 18, 1971 


Mr. John Ralls 

Box 100 * 

Somers, Connecticut 06071 

Dear Mr. Ralls: 

I have been spending most of my time since our last meeting 
working on the amended draft finding in your case. It is now completed 
and is being typed. It should be ready for filing within the next couple 
of weeks, and will be sent to you at that time. Typing will take quite 
some time, because it is over seven hundred paragraphs — as opposed 
to the one filed by Mr. DeMayo, which was less than fifty. 

As you know, your post-conviction proceedings will be in two 
stages. We are in the first, which is the direct appeal, and which will 
consume a couple of years in all probability. If we lose this, the second 
stage will be habeas corpus -- both State and Federal. In the direct 
appeal stage, we cannot introduce any evidence of any kind; evidence 
can be introduced In the habeas corpus stage, however. For these 
reasons, the Issues you mention in your letter -- pretrial publicity, 
the fact that you had no prior felony record, and the absence of black 
jurors — must be raised during habeas corpus because there is no 
evidence of that on the face of the record which will be before the 
Supreme Court. There are many significant issues for direct appeal, 
however, which will be itemized in the amended draft finding. 

On the direct appeal I will be raising, among other things, the 
issue of ineffective assistance of counsel. Usually that is raased only 
on habeas corpus because it is so difficult to show just from the face 
of the record. In your case, however, the record itself discloses so 
much along those lines that I believe it is worth the highly radical legal 
step of raising the issue initially in this way. 


/if 
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- Incidentally, would you plea o ». aduU ^J» y return mail what 
the reasons were for making the decision that you would not testify? 

In addition, do you know why no witnesses were called in your behalf? 
And, finally, were there any witnesses who could have been helpful? 

As to the fingerprint card, was it in fact yours? What, exactly, 
is your prior record? 

That is all for now. You will be hearing from me again soon. 

Sincerely, 


JOHN R. WILLIAMS 


U9 
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Jana 29. 1973 


Mr. John Rail* 

Book 100 

Somers. Connecticut 06071 


Dear John: 


I am terribly -orry not to have sean you on £»* ***£?£ 

Your letter arrived at what I though .■ *** » 1k | here, 

had long-standing plans to be out of the city the clay yo 

motion. \ \ 

l „p..t *. B««ord la y aua -PPOU.“u 

.— — i - n ~ 


-- , 

York working part-time on It. 
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united states district court 

DISTRICT OF CONNECTICUT 


JOHN WESLEY RALLS, 


Petitioner, 


CIVIL NO. H-205 


LEGAL CLINIC 
THE UNIVERSITY 
OF CONNECTICUT 
SCHOOL OF LAW 

Greater Hartford 
Campua 
Weit Hartford, 
Connecticut 06117 


JOHN MANSON, et. al., * 

Respondents. : 

A F F I DAVIT 


STATE OF CONNECTICUT: 

COUNTY OF NEW HAVEN : S3 ‘ 

WILLIAM J. MACK, JR., duly sworn, deposes and says: 

1. I an the President of the William J. Mack Company located at 

445 Washington Avenue, North Haven, Connecticut, and have been President 
since before July 1973* 

2. The William J. Mack Company, hereafter known as the Company, is 

a printing firm which, as one of its services, prints legal documents 

. clp f**/\ A t K< s • 

for lawyers including Connecticut Supreme Court briefs and dpninrinnri e-r, 

3. In July of 1973 311 attorney by the name of JOHN WILLIAMS from 
New Haven, Connecticut, came to the Company with a request that we print 
an Appendix to a brief in appeal to the Connecticut Supreme Court and 
he submitted the Appendix to us. The name of the person appealing was 
JOHN WESLEY RALLS. 

4. At the ti.e Mr. Williams came to us with the Appendix, we were 
doing a veiy large order for JEROID BARNETT of the State's Attorney's 
office. This job was not finished until September 1973* 
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5. Because of the large job for Mr. Barnett and because of 

sunnier- vacations, the Ralls* material, submitted by Mr. Williams, was set 
aside in my office. 

6 . There was no communication between Lhe Company and Mr. Williams 
from -Tilly, 1973, until December, 1973* In December, 1973, Mr* Williams 
called us to inquire about the Appendix. He was told at that time about 
our concern regarding payment of the bill, and Mr. Williams said he 
would submit a letter to us from ANTHONY DeMAYO of the Public Defender’s 
office indicating that Mr. Williams had been appointed a Special Public 
Defender for Mr. Ralls, and that the State would pay the bill for the 

Appendix. 

7. The reason the Appendix remained in my office from July, 1973, 
until December, 1973, is because I had gone to Brazil in August and 
expected to be gone a few days, but instead took several weeks, and when 
I returned I forgot about the Appendix being in ny office. Nevertheless, 
had Mr. Williams called me to inquire about the Appendix before December, 
1973, we probably could have saved about a month in having the Appendix 

printed. 

8 . Based on the information contained in Paragraph 6 herein, the 
printing of the Appendix has been commenced, &t the date of this affidavit 
about one-third of the pages have been set and two-thirds remain, as well 
as the spacing. When the setting and spacing are completed, we will have 
to show the pages to Mr. Williams, then make the corrections and then 
paginate. We estimate six to eight weeks for completion of the Appendix. 
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9. the brief for the appellatfV was received for printing after 


completion cf the Appendix, and it contained about 70 pages, our 
experience indicates that it would take about four weeks for completion. 


/M'L- 

UILLIAM J./MACK, JR.^Affi 


'ey 


CAffiant) 


Subscribed and sworn to before me this ^~^ day of January, 1974. 


Vinni win? cntiL'amD rmra 


COHHISSIGNER OF THE SUPERIOR COURT 
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By DAVID PERKINS danger 1st Neither here identt- Flames were leaping from 


journal-Caur>«r stall Reporter fxation nor the extent of her the roof and third floor of the 






RESPONDENT*3 EXHIBIT 5 


UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


JOHN WESLEY RALLS, 
i Petitioner 

v. 

JOHN KANSON, Commissioner 
of Correction of the State 
' of Connecticut, * 

_ j_. 


CIVIL NO. K-205 


Respondent 

AFFIDAVIT OF JERROLD H■ BARNETT 
Jerrold H. Barnett being duly sworn does depose and sa>: 
1. I am an Assistant State's Attorney for the State of 


j!Connecticut and for a period from July 1, 1970, wnen I was 


!i 


appointed to this position, to September 15, 1973, I was assigned 
j to the Office of the State’s Attorney at Hew Haven. 

2. During this period I prepared and argued, on behalr or 
|the State of Connecticut, practically all of the appeals from 
jcriminal convictions in the Superior Court for New Haven County. 


During this period, the number of appeals, in different stages of 
j: progress, varied between fifty and sixty-eight. 


i 


3. With regard to the Petitioner's appeal from his con¬ 
viction of the crime of murder in the Superior Court for New 
•Iiaven County, I acting in my capacity as Assistant State’s Attorr.ev 
;either expressly consented to or raised no objection to any 
j extensions of time requested by Anthony V. DeMayo, the Petitioner's 
!| former attorney, or John R. Williams, the Petitioner's present 
|attorney. In addition, while in the process of preparing my 
j; counterfinding in response to Attorney DeMayo's draft finding, I 
j! consented to Mr. Williams' motion for permission to file an amended 
! jrequest for finding and draft finding after he had replaced Mr. j 
DeMayo as Petitioner's counsel. Mr. Williams also either consented 
or raised no objection to the extensions of time requested by me 


/// 
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4. In late June or early July of 1973, I sent a large order | 
to William J. Mack Company in North Haven, which order was for 
the printing of briefs and appendices m the cases of State v. 


j: Clemente.; State v. belle Camera and state v. Esposito . These 
|were three companion cases of an involved nature. lowever, the 
Ij briefs and appendices in all three matters were completed in the 
| early part or’*'Septern’oer ToTsT'enc”were’'tiled by me with the Clerk 
of the Supreme Court of Connecticut at New Ilaven on September 1*. 

,1 

and September 13, 1973. Because of the time permitted for the 
filing of reply briefs by the appellants in these cases, they could 
not be heard by the Supreme Court at its October 1973 session. Kow;- 
ever, they were assigned for the November session but were heard 

( t 

|instead at the December session at the request of counsel for the 
appellants. 

5. In addition to the three cases of State v. Clemente, Statue 
jjv. Della Camera and State v. Esposito, the following .criminal 

appeals from Hew Haven County were argued before the Supreme 
* Court of Connecticut in the period from October 1973 - December 
li 19 7 3, State v. Hall , State v. Barbato and State v. Mullings . The 
State's briefs and appendices in all these matters were filed 
jbetween September and November of 1973 and said briefs and appen¬ 
dices were all printed by the William J. Mac.k Company. 

6. I have always preferred to use the William J. Mack Com- 

I 

!Dany for printing because of the expertise of its personnel and 
;further because of my personal acquaintanceship with Mr. Mack and 
his subordinate, Mr. Louis Abrams, wno is in charge of the legal 
'printing. However, both the State's Attorneys and private counsel 

| 

in areas other than New Haven, use printing firms in their respect , 

live locales. For example, legal printing such as is done by the 

|} 

I william J. Mack Company is also done by the Marsh Press, Inc. m 


- 2 - 


J/J 


l 

I 







T/ 


I 
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iBridgeport and Brass City Printery in Waterbury. 

7. The supreme Courc of Connecticut does not require the 
briefs or appendices before it to be printed by standard typo- 
j „—‘ '•'" !| graphical means as is done by the William Mack Company. Tne app¬ 
ropriate rule contained in Section 723, as amended in 1969, of the 
Connecticut Practice Book permits either standard typographical 
printing or any other printing, duplicating or copying process 
capable of' producing a clear black image on white paper. An 
example of this is shown by the printed record in tnis case (Ex¬ 
hibit 1) which is produced by a process which I believe is referred 
to as photo-offset. This process can be done by any number or 
firms in New Haven or environs. This process was used in the 
appellant's brief in the case of State v. Bethea , which was filed 
only recently by the firm of Jacobs, Jacobs & Grudbcrg, and in the 
brief and appendix filed on March 11, 1974, in the case of State 
v. Vernon Jones by Catherine G. Roraback, a partner or associate 
of the Petitioner’s appellate counsel, Mr. Williams. No special 
permission is necessary for the use of the photo-offset process. 

I have considered the use of this process for the State's briefs 
but decided against it because it demands a higher degree of 
accuracy and thus less speed from the office typist and because 
I have not had any difficulty in having my work produced within 
reasonable time limits by the William J. Mack Company. 

8. In addition to the cases above mentioned, the case of 
’State v. L'Heureux , a criminal appeal from the Superior Court in 

New Haven County was argued before the Supreme Court of Connecticut 
at its January 1974 Session. The State's brief and appendix in 
this case was filed on December 6, 1973, which means that it was 
|printed at the William J. Mack Company during the preceding month. 

9. Although I have not seen the lengthy appendix which Mr. 
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Williams claims ho has had difficulty in having printed, I question 
iits necessity in view of the printed record in this case (Exhibit ; 
I i) which shows an absence of any motion to set aoide i_he verdict. 

!iit would seem that in the absence of such a motion, the errors 

'i 

!claimed on the appeal would be tested mainly by the contents of 
the trial count's finding w hich is ^contained in the printed record 
(Exhibit 1). 


» a- r 

I 


iyVi c-ei \\ ' i c - 


JERROLD H. BARRETT 


Subscribed and sworn to before me this / 5 ^ day of 


March, 197.4. 


/fLAu-t r 7 ^/. 4 


COMMISSIONER OF THE SUPERIOR COURT 
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Rg^PONTlrlNT'S EXHIBIT 6 


UNITED STATES DISTRICT COURT 
for the. 

DISTRICT OF CONNECTICUT 


.*=-■**. - - 


i JOHN WESLEY RALLS, 
i Petitioner 


vs 


JOHN MANSON, 


\ ; 


: CIVIL NO. H-205 

Respondent MARCH • 1974 

A F F I D A V I T 


STATE OF CONNECTICUT ) 


) SS. 


March / 1974, 


COUNTY OF NEW HAVEN ) 

WILLIAM J. MACK, JR., being duly sworn, deposes and says: 

1. I am the President of the William J. Mack Company 
located at #445 Washington Avenue, North Haven, Connecticut, 
such company is a printing firm, which, among other things, 
prints legal documents for lawyers including briefs and appendices 

for the Connecticut Supreme Court. 

2. In July of 1973, Attorney John Williams of New 

Haven, submitted to the William J. Mack Company for printing, an 

appendix in the appeal of John Wesley Ralls. 

3. On February 20, 1974, the galleys of such appendix 

be .U-g_pag^s— 4 -n-Tength were^entSjy the William J. Mack 

Company to Mr. Wi 11 iams.‘for"his examination and as of this date U\ 
such galleys have not been returned to us by Mr. Williams 


v>: 
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4. We are unable to print the appendix until such 


galleys have been returned. 






WILLIAM. Ji MACK-Affiant 

U- 


Subscribed and sworn to before me this day of 


March 1974. 


Commissioner of the Superior Court 
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SUPERIOR COURT 
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' NOVI -1973 

DTATZ’S ATTOA'NZV 
KZVJ HAVEN COUNTY 



HO. 2o334 
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TA0770H FOA PHU T-;-T^~T TO FiT.F TUPDT:ivrT-Tr::: 


— -mo ccxaaCnni moves 4hai ha bo Srahisd permission to filo c 
tyrjcvvrittca brief in bis nppeol la tho coTi.or.Su matter ;or coo fedcy/ms. 
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i-. Tho Accord heroin woo filed today. ; 

2. Ho roust Tile his brief within 45 co/a. 

3. He cannot submit his brier to the printer uaiil the priafcor returns 
the ralicys of tho Append!::, bscouso too Append!:: popes must bo cltoo ot 
rolcvaa. portions of tho brief. 

4. His Append:; was submitted to tho printer in July of I c j7Z end 
galleys hove not yet been supplied. 

5. Unless ho is permitted to ;;io a typewritten br;e*, *» w:u no. bo 
possible to flic a brief within tho time provided by the Practice Book, for 
the reasons aforesaid. 

Her tho above reasons, 'defendant further moves tout i-o be permlv.v.u, 

I * * • 

in his said typewritten brief, to refor to pe^cs c* tho transcript ratesr tuna to 


asre; of tho Appcndin. 

* v » « 
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•John ;t. V ill in ms 
Special Public Defender 
H;s A.lorncy 
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Tho forc^oin^; motion having beer. noorc, -* 1 
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CRDidilidD: That the defendant is par trotted so *.*o a -7? 


livicf cz. hkCi cippcnl iv-rcia, 
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and It la 


T ,^._, r ,T_-- 7 .^> 'vH!D: That tho transcript on file in inis Cours 


ba treated as the Append!:; to tho defendant's brief subject to the fil.nc o. 


a printed Append!:: as coon as tho same ic provided to dufonso cwua—1 o. 


printer; and it io 


___ «.,■»-—.-»-r«-,' 1 . *rv,-^ ;-. h r a >ncn! brief, van dJiiacan» m —j 

FURitfSa Ci'D-e.-ob):. iiu., .» i*.- - ' 


cito to pa-cs of the transcript rather than to pa^s of too Appcneim • • 


ovembar 
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Tho £^r.rba: rr.cvac that ho bo created an cntoasloa of Use until 
^“7 wl.e.u which to ».io his appeal brio: In this ease. In tconort of 

this motion, he represents ec follows: 

1,. counsel submitted the append is to tho brio! to local printers 
hiortn Haven in only of a 973 end v/os advised that a hacUio' 7 c Z 1 c~e.l n-irtl-'^ 
would result in some delay. 

2. Tho galleys o' said sppondha have not yet been received from, 
said printers. 

3. Sain calls ys ara an essential prerequisite to sub mitt lac tho brief 
to too printer, occsuso tho brief must contain citaiioas so appropriate "s'-as 
of tho appoudiu. 

-2. It is rcacoaablo to assume that the same delays encountered in 

printing of tho appends: will obtain with respect to pristine the brief itself. 

. 0 

5. Because of tho forced eg massive delays, sr.d because tho 
ec.cadent is incarcerated, counsel usdorsicnod filed with tho Supreme Ccuru 
a motion for permission to filo a typewritten brief In this ease. Tho Supremo 

Court denied said motion on December d, 1973, by order catered at Hew Have; 

i • 

or. Decomber 7, 1973. Consequently, thoro Is no alternative to tho rollof 


herein requested. 


(ft f? f] f? 
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RESPONDENT'S EXHIBIT 4 


! NO. 16334 
' STATE OF CONNECTICUT 


JOHN RALLS 


SUPERIOR COURT 
KSirKAVtiTcOUNTY 
DECEMBER 13, 1S73 


STATE'S 03JECTI Li., TO DEFENDANT'S 
MOTION FOR EXTENSION OF iIKE . 


The State must oppose the defendant's motion for extension 
of time to file his brief 'by-May 1 , 1974, for the following 

reasons: • • 

1. Defendant's counsel is fully aware that the derendant 

has filed a federal habeas corpus writ alleging that the appellate 
procedures of the State of Connecticut violate due process. 

2. The delay.claimed by defendant in the return' of the 
galleys of the appendix to his brief is incomprehensible, and 

3. The request for such a lengthy delay seems to be geared j 

only to providing the defendant with arguments in support or the 
habeas corpus motion. - 


THEREFORE, the State objects to the requested extension I 

of time until May.1,-1974, and requests that a more reasonable¬ 
time for filing said brief;be established, ine State respectiuliy 
requests a chance to be heard on this matter. 

the STATE OF CONNECTICUT 


tferrrrmTtE, j‘r . T r 

Assistant State's Attorney 


1 




I 

I 








/// 


1i . i k.Ai i Ori 


Service certified in accordance with the Practice Book, 
Section SO, this 73th day. of December, 1973, to: 


John R. Williams, Esq. 
255 Church Street 
New Haven, Connecticut 


l■'K,roz. i u , - 

I; ERNEST OWOIETTE, WfP 
l! Assistant State's Attorney 
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EVENING AND SUNDAY 
NEW HAVEN. CONN 06303 


3!pm iiaortt anurnai-vuiuma 

EihiMikifeJ 1715 

morning 

NEW HAVEN. CONN. 06503 




May 14, 1974 


RJL/c 

Enc. 



Mr. Jerrold H. Barnett 
Asst. State's Attorney 
8 Lunar Drive 

Woodbridge, Connecticut 06525 
Dear Mr. Barnett: 

I enclose a tearsheet of the Journal-Courier's front page story of 
Wednesday, May 8, 1974, along with the continuation of the artic e 
on Page 11 of that date, as per your request. Authentication o 
the report is confined in the newspaper's masthead and dateline 
on both pages. 
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r ; ji four-day presentation. aU in 
rinsed session. The first meet?' 
ip* would be on Thursday and 
me next three on Tuesday 
’ .'.rough Thursdav ot next week. 

About six to eiaht hours ot 
those tirsl tour sessions will be 
s-'ent listening to tapes of presi- 
f't'-oiai conversations 
Chairman Peter W R.vIjio 
ir . D-N J . hopes to move the 
si ss.ons i!« t.£ tapiuiv i»y re- 
• to poot** 

iicedinu lanficatton. 

St. Clair made it clear that 
resident had not ruled out 


i i/ tr i/y ui tro 


- 


-?' 

. : By DAVID PERKINS 
Joornal-Csurier Staff Reporter 
Two women were iniured late 
Tuesday tight when a three- 
alarm fire struck a four-story 
brick dwelling it 26 Castle St., 
leaving f •. e families homele-s 
The two iniured women were 
taken to Yale-New Haven 
Hospital, one by Flanagan 
Ambulance and-ibe-otner av- 
New Haven Ambulance 
One of the victims was admit¬ 
ted at U 50 and placed on the 


danger 1st Neither here identi¬ 
fication nor the extent of her 
injuries were known early this 
morning 

The second woman. Carmen 


Flames were leaping from 
the roof and third floor of the 
structure when the first ijnts 
arrived at the scene Heavy 
smoke poured from the second 


Zayas. was being treated at 'he Hoot windows as firemen work- 


emergency room, however 
hospital officials had not yet 
determined whether she would 
be admitted 

The-first alarm came at 
11 '25 with the second sounded 
at 11.29 followed by the third 
alarm at 11:42. 


ed to b- ing the b'aze under con¬ 
trol earlv this morning. 

Firemm fighting the blaze 
•oiiiMu the root toes ot ad|aoem 
buildings in playing lines ot 
water on the tlames. - 
There were no reports of in¬ 
juries suffered by firemen 


Israel Ref lire H^emaxids 


JERUSALEM i t'PIi - Israel 
oresented Secretary of State 
Henry A Kissinger ‘ new con¬ 
siderations " Tuesday night to 
take to Syria in an attempt to 
bring about a mtliiarv disen¬ 
gagement on the Golan Heights. 

Both sides stooped short of 
calling it a proposal and it 
appeared sull undecided wheth¬ 
er Kissinger will actually take 
a map with a cease-fire line on 
it when he flies to Damascus 
early today. 

A US. spokesman said 
Kissinger would return to 
Jerusalem with the Syrian 
reaction to an outline of the 
Israeli position tonight. 

Kissinger got what was 
described as a complete Israeli 
of view in an hour's 
^P.:ng with Prime Minister 
Goida Meir. followed by a 
working dinner with Foreign 
Minister Abba Eban and other 
Israeli ministers. 

From the statements after¬ 
ward. it appeared that he would 


be able to tell the Syrians how 
far the Israelis were willing to 
withdraw as well as their ideas 
on a buffer zone between the 
opposing forces, the thinntng- 
out of the forces, and a role for 
the United Nations in enforcing 

anv 'liongiyranl 

Kissinger will meet with Mrs. 
Meir again two hours before 
leaving on Wednesday Kissing¬ 
er flew back to Jerusalem late 
Tuesday from a meeting on 


Cyprus with Soviet Foreign 
Minister AndreuGromyko. 

'"WT&t happened is that 
Israel presented her shaped 
opinion for the secretary to 
take to Damascus.” Informa¬ 
tion Minister Shimon Peres told 
reporters aiter the dinner. 

Peres said that Kissinger 
would be able to present 
‘geographic considerations.” 
an apparent reference to how 


Index 

S? PAGES 


Alsop, Joseph. 10 

Amusements.HO-17 

Bishop. Jun.10 

Bridge. ...at 

Buckley. Wm. F. Jr.10 

City News.4-5 39 52 

Classified Ads.40-50 

Comics.51 

Crossword.51 

Dixon. Jeane.22 

Editorial Page.10 

Financial.23-26 


Gardner. Hv.18 

Helen Help Us .20 

Horse Racing.. 34 

Lamb Lawrence M D. ... 51 

Obituaries.11 

Sports ... 27-35 

Suburban News . 8-9. 

14-15, 36 

Television. 50 

Travel.16-17 

Weather.2 

Women's Pages. 19-22 


far and where Israeli forces f 
would withdraw 
US. sookesman Robert J. 
McCloskey said that what 
Kissinger will take to Damas¬ 
cus is not necessarily the final, 
fixed Israeli position 

Israel presented the United 
States with some new consider¬ 
ations which will be used as a 
basis for discussions with the 
Syrians when we go there 
tomorrow McCloskey said. 

“We sail think there is a 
possibility for agreement but 
there is no way to know for 
certain before presenting 
than.'' 

McCloskey said Kissinger 
would be able to discuss all 
elements of a possible 
agreement. 

—IT - was the beginning of a 
crucial 43 hours for Kissinger's 
mission to the Middle East. 

A high official said aboard 
his plane that by the end of it, 
Kissinger should know better 
whether he can complete the 
Sm mideast Past 11 


Delays May Free Slayer 


By WILLIAM A. LANOUE 

• rivl-Couritr Staff Reporter 

ederal court judge Tues¬ 
day ordered a New Haven man. 
convicted of murder more than 
three years ago. to be givsi a 
new trial within W days or 
,-f leased from prison. 

In a 55-page decision. US. 
District Court Judge M Joseph 
B’tumenfeld may have opened 
the door for other persons cur¬ 
rently serving prison sen'ences 
to move directly into the federal 


process by by-passing the 
lengthy appellate procedure 
The ruling stemmed from a 
habeas corpus petition filed by 
John Ralls of New Haven who is 
currently serving a life sen¬ 
tence on a second degree mur¬ 
der conviction. Ralls was found 
guilty m November 1970 of the 
shooting death of his mother-in- 
law, Barbara Howells, of New 
Haven. 

The basic issue in the case 
was whether a federal court had 
the right to consider Ralls' peti¬ 


tion before the State Supreme 
Court had ruled on his appeal 

He ruled that because the 
Connecticut appellate proce¬ 
dures were so lengthy it consti¬ 
tuted an exhaustion of state 
remedy clearing the way for a 
federal ruling on the habeas 
corpus issue. 

New Havst attorney John R. 
Williams, who is handling Ralls’ 
appeal to the State Supreme 
Court, called the decision The 
most important ruling on the 


Connecticut appellate system 
ever handed down.” 

Williams said that Ralls had 
filed his petition of habeas cor¬ 
pus independently and that after 
the f llrng the case was picked up 
by University of Connecticut 
Law School professors Motion 
Cohen and David Golub. Oppos¬ 
ing the issue was Asst State's 
Atty. Michael Dearmgton. 

Williams also explained that 
he had worked on the federal 
port ion of the case with the two 
St* DELAYS 11 
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m i unai ai per i«w 

mce April 23 whm Consolidat-., 
r.1 Edison of NVw Yorli sxipped 
, quarterly div.dend. causing 
,-jples across the utility stock 
-larket 

Gordon's letter to the Pl'C 
termed the company's financial 
situation, particularly current 
pressure on its ability S3in new 
financing."critical " 


DUTY AT KE5SLEP 
irman Steven J. Hafey- 
y Jr. son of Mr*. Gemvme 
Sievchuck ol 4? Dyer St., has 
been assigned to Kessler A ir 
force Base‘m MfeSSkippi after 
completing Air Force basic 
training 


I 311 II 


T For Those 
Interested 
In Plating 
Wolluri Jbay 

MEMCR1AMS 

Coll 772-3700 Seforo 
3 P.M. Wednesday, MAY 8 


miuiiauui. ' 

behind the President. 

On Watergate, did you say2 
— no. theoccasioo was thesign- 
ing of the energy bill in the 
President s Oval Office. Itibic- 
off has been a key sponsor and 
supporter of the measure 
In rdi at. Ricltard Nixon 
gave Rtbicoff one of the pens he 
used in the signing and Kibicolf 
told the Prestvienthe was pleas 
ed with the legislation, describ¬ 
ing it as one of the keystones ’ 
to realizing energy independ¬ 
ence for the nation. 

COMPLETES BASIC 
PvY^.ir.'e'TT YTTTTK-Snrr 
of Mrs. Gwen Gilchrist of 304 
Wintergreen Ave.. has com¬ 
pleted eight weeks of basic 
training at the U S Army 
Training Center. Infantry, at 
| Ft. Polk. La .__ 


HOMEMAKERS’ 

Ian 


'* PEOPLE 
TO HELP YOU 

• Nurses • Nurse Aides 

• Live-m Companions • Home 
Health Aides • Child Care/ 
Home Managers 

All employees 
Liflf screened, bonded 
1 and insured. 

CALL 


Lawrence J DeNardiv R-Hamden. said, hut nobody gets 
everything thev want in any bill.. I urge the governor to 
sign this this bill on the whole is good, this hill along with 
the $117 million bond bill and tne transier of the highway 
fund into a transportation fund are the three maw trans¬ 
portation bills of this session ' 

State Sen. Nicholas A. Lenge. R-Aest Harttord backed 
up DeNardts bvsay ag that two-thirds financing was "some 
respectable step torward in mass transit He said this ts 
"obviouslvnot a oanace3. but a step in the right direction. 

c.ato Sen William E. Stradi. D-Storr.lord. who voted 
- against the local owthird snare for transit districts said 
the cities are already struggling under the local property 
tax burden ' Funding is the heart of this bill and we are for 
ICO per cent state funding." he said. 

Sen. Romeo G Petrom said he opposed the compro¬ 
mise bill because he felt what was needed was a CTA that 
could mandate transit districts for the whole state, sot just 
““uT^rS*?ic?r«utTuVe a state subsidy. 

Colin Pease, deputy commissioner of the Department 
of Transportation, said the new Connecticut Transportation 
Authority would appear la have equal and tuttixtatg 
powers with the Department of Transportation. .DOT. 
However, he noted that at least for the first four years of the 
CTA’s operation, the governor will appoint seven out of the 
13 members and thus the CTA will follow administration 
policy. 

0 Lobbyist * Delays 


James P C-uaJian 
den and six eruiwirt 
A private 'unreal 
from the Hamden 
Funeral Home. !J* 
Ave. with a 'daw 
tub Burial J> Oar 
t'armef Church. I 
in St Mary ; Can 


1 


Hand** 

2S1-0SS5 


|7% | .Home* Care* 
JLI Services- 

Age YOUR LOVED ONES IN NEED OF PROFES¬ 
SIONAL WARM ANO TENDER CARE? MAY WE RE- 
UM YOU Of WORRIES AND THE PAYROLL RED- 
TAPES? 

We hove qucllfied nursos, oides and homemakers 
available to give you peace of mind, ready to 
answer your coll 24 Hours o_ day. WOWT YOU 

RAIANO MEADOWBROOK 
FUNERAL HOME 

.x .;v^ v ^ .» 

- - r - iA^iii nTi ""* t v, 

v.t'T- \ i iy. ;«? -is fl p ‘ "•< 


I! r- i'rr ,*n> »/• v J 
f i>/r r <a Ifynthi 


Call 248-3039 


2543 DIX’WEUAVE. 


HAMDEN 


(Confirued from Page l) 

live session The Assembly will U 
adjourn tonight. 11 

Sen Nicholas Lenge. a West n 
Hartford Republican, who co- s 
chairs the Aj. oropriations Com- \< 
mittee. was aole to convince the r 
Senate half of the committee to 
report the measure out to the a 
floor of the Senate ? 

The House half of the com- t 
mittee. however, voted to refer f 

the bill for further study, which < 
effectively would have killed it. I 

However, the bill itself was a ' 
House bill When it was brought ! 
up in the Senate. Senators ob¬ 
jected that the Senate could not 
legally consider a House bill 
which had not been approved 
first in the House. 

As it began to appear that the 
bill would meet little success in 
either Senate or House. Lenge 
moved to recommit, or kill, the 
measure It was recommitted 
with no opposition. 

Salaries of judges now range 
from $26,000 yearly to $40 000. 
depending on the court. When 
the court reorganization bill 
takes elfect Dec. 31. salaries 
will range from $23,500 to $40 - 
000. 

Also Tuesday, the Senate 
passed and sent to the governor 
the celebrated "honey-dippers' 

I bill The measure provides for 
licensing of sewage disposal 
system installers and cleaners. 

The Senate also gave final 
Assembly approval to a bill gov • 
- „ erning noise pollution 


(Continued from Page 1) I 

UConn professors and added 
that Judge Blumenfetd also * 
ruled that there were two m- 
sLances in the original trial 
where Ralls constitutional 1 
rights were violated. 

Blumeifeld ruled that the 
admission of a state police fin¬ 
gerprint card on Ralls in the 
case intimated that Ralls had a 
prior record which is prejudi¬ 
cial and also that trial judge 
Louis George gave an improper 
version of the socalled * Chip 
Smith charge” to the jury 
The Chip Smith charge is sup¬ 
plemental to the judge s orig:- 
tu l charge to jurys and is aimed 
at breaking deadlocks among 
the panelists. In effect, the 
charge urges those members of 
the jury who are «t the minority 
to reconsider their views in 
light of the majority opinion. 

I Both defense attorneys and 
prosecutors in the past have 
t been critical of the state s 


F9 ANCIScy BE 
WEST hAkEN 
Benedetti. *4. I 
let la Dav anzo Ben 
Hoffman St . die 
May T. 1*74. at the 
St. Raohael after a 
Bom a Piraco. f 
IYM. son of the U: 
Maria Benedetti. 
to Amtfica as a y 
has lived in West 
years. Prior to bs 
retirement he w# 
painter in the max 
partmenl for the W 
Co 

Besides ha wife, 
son John Ben 
Haven He was 

a sttter. Mrs. 1- 

Fonda 

j The funeral will 
0 the funeral home 
H Porto i Son. Bui 
,1 West Haven. T 
,1 am.. with a Mass 
tun Burial m St. 
ie at 10 a m Banal 
Lawrence Cemeter 


appellate procedures, calling 
the process overly long, cum¬ 
bersome and complicated. It a 
not uncommon for some per¬ 
sons convicted of crimes to 
serve out their minimum sen¬ 
tence before the appeal from 
the conviction ts ever heard by 
the state Supreme Court 


Ralls was arreted March 4. 
1970. three days alter Mrs. 
Howells was found dead lying 
across the front seat of her car 
in a Hamden parking lot 


> Mideast 

(Continued 

disengagement 

this trip | 

The official said 
likely ' that K 
make some pro,, 
have to return to 
accord later 
A high At 
Kissinger's plane 
way back tram C 
that the United 
the Soviet Uainu 
military thsenga, 
Golan Heights 
Fighting b 
Syria to the 
the 57tn straij 
but the Israeh 
there was a « 
i in the intensity 
Syria gave no 
i letup 

r The Israeli i 
opposition at 
com p romise. 

1- still meeting T 
>• when Kissaiger 
g Cyprus and * 
ir boar meeting vn 
cement 
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!■ NO. Ib334 

! 

STATE OF CONNECTICUT 
i' VS. 


) 

) 

- h- 
) 


SUPERIOR COURT 
AT NEW HAVEN 


MAY 10, 1974 


, JOHN RALLS 

MOTION for reduction of bond 

Pursuant to the Eighth and Fourteenth Amendments to the 

I? 

United States Constitution, the defendant moves that his bond in this 
jj case be reduced to $1,000. In support of this motion, he respectfully 

i ! 

represents as follows: 

1. His present bond is an appeal bond which was set followmg 
5 his conviction of murder in the second degree. He has been unable to 

j post this bond, and has been continuously incarcerated in lieu of bond 

I 

!' since 1970. 

j 2. On May 7, 1974, in Civil Action H-205, Ralls v. Mans on, 

i the United States District Court, Judge Blumenfeld ruled that 
!'l constitutional error «. committed at the deiendanfs trial and ordered 

|j > ‘ 

jj him to be re-tried within 60 days. 

j 3. The defendant has, accordingly, reverted to pre-trial 

» 

status and is entitled to the presumption of innocence. 

i; 

4. During the period of his post-trial incarceration at the 
jj state Prison, the defendant has on more than one occasion be*released 
j! on weekend furloughs without supervision. The defendant has been a 
;; model prisoner and poses no risk of flight or danger to the community. 




I* 

i 




Me* 




11 n q 


is 


irj] 

31374 U 
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the defendant 




^5^F6hn r -R. Williams 
265 Church Street 
New Haven, Connecticut 06510 
Special Public Defender 
His Attorney 


il . ORDER 

ij 

The foregoing motion having been heard, bond is ORDERED 

l! i{ 

1 fixed in the amount of $ 



THE COURT 
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MAY 14 1374 

STATE'S AT(01?NEY 

NfVV HAVEN COUNTY 


MO. 16334 
STATE OF CONNECTICUT 
VS. 

JOHN RALLS 


T 


SUPERIOR court 
AT NEW HAVEN 
"MAY 13, 1974 


MOTION FOR PERMISSION T O 
RETAIN PRIVATE .NVESTIGATOR 

The defendant moves that he be granted permission to 
retain, at public expense, a private investigator to locate and 
interview critical defense witnesses in the captioned action. In support 
of this Motion, he represents that, by order of the United States District 
Court, he has been ordered retried on a charge of murder in the Becond 
degree, his said trial to begin not later than July 5, 1974. 

The offense with which he is charged is alleged to have been 
committed in 1970 and his first trial was conducted in 1970. The 
difficulties of locating the essential defense witnesses in a matter so 
old require professional investigative assistance. The defendant is 
indigent and is represented in this matter by the undersigned special 
public defender. 

THE DEFENDANT 


BY: 


John R. Williams 
265 Church Street 
New Haven, Connecticut 06510 
Special Public Defender, \ 
His Attorney 


ML 










ORDER 


The foregoing Motion having been heard, it is 
hereby ORDERED: .. 


THE COURT 

BY 


Service certified per P. B. 
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NO. 16334 

STATE OF CONNECTICUT 
VS. 

' * . . * u 

JOHN RALLS 


U » * 


New haven county 
superior court 

filed 

MAY 1 7 1974 

LEONARD J, GILHULY, 

A33T. clerk 


) SUPERIOR COURT 

) 

) AT NEW HAVEN 

"-V*— •—*- * 

) MAY 13, 1974 


MOTION TO STRIKE LANGUAGE 
FROM INFORMATION 

—I• 

• The defendant moves that all language contained in the 

Information suggesting or declaring that he is or has ever been known by 
the name "John Rawls" be stricken from the said Information for the 
following reasons: 

(1) He is not now and never has been known by the name 
"John Rawls." 

(2) The use in the Information of language suggesting that he 
has used the name "John Rawls" is highly prejudicial to him in that it 
suggests to the jury that he is a sinister person who has used or now uses 

an alias. 

(3) Because he will be tried in this Court no later than July j, 
1974, immediate relief of the type herein requested is essential to assure 

him a fair trial and lue process of law. 

THE DEFENDANT 




BY 



» 


John R. Williams 
265 Church Street 
New Haven, Connecticut 06510 i 
Special Public Defender 
His Attorney 


/J& 





ORDER 


The foregoing motion having been heard, it is 
ORDERED: -- 


I 


THE COURT 


BY 


hereby 


Service certified per P. B 














